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FILING MEDICAL MALPRACTICE CLAIMS IN 
CALIFORNIA 
This report explains the legal process for filing a medical malpractice claim in California. Medical malpractice 
means a healthcare provider (such as a doctor, nurse, or hospital) caused you harm by providing care that fell 
below accepted medical standards. California has strict rules, deadlines, and limits on how much money you 
can recover. Understanding these rules is essential to protecting your rights. 

--- 

Part 1: What Is Medical Malpractice? 

Overview of Medical Malpractice Law in California 

Medical malpractice (also called professional negligence) happens when a healthcare provider fails to give 
you the level of care that other qualified providers would give in the same situation, and that failure causes 
you harm. California law defines professional negligence as a negligent act or omission in providing 
professional services that directly causes personal injury or wrongful death. The services must be within the 
provider's license and scope of practice. See Cal. Code Civ. Proc. § 340.5 
(https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=340.5.&lawCode=CCP). 

Who Can Be Sued 

A healthcare provider under California law includes any person licensed or certified under Division 2 of the 
Business and Professions Code. This covers doctors, surgeons, nurses, dentists, chiropractors, and other 
licensed professionals. It also includes clinics, hospitals, and health facilities licensed under Division 2 of the 
Health and Safety Code. See Cal. Code Civ. Proc. § 340.5 
(https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=340.5.&lawCode=CCP). 

The MICRA Law 

California's medical malpractice rules come mainly from a law called the Medical Injury Compensation Reform 
Act of 1975 (MICRA). MICRA places limits on how much money you can recover for pain and suffering (called 
non-economic damages). MICRA was updated significantly by Assembly Bill 35, which took effect on January 
1, 2023, and raised the damage limits. See Cal. Civ. Code § 3333.2 
(https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=3333.2.&lawCode=CIV). 

Key Statutes You Should Know 

The main California laws governing medical malpractice claims are: 

● Cal. Code Civ. Proc. § 340.5 
(https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=340.5.&lawCode=CCP
) — Sets the filing deadline (statute of limitations) 

● Cal. Code Civ. Proc. § 364 
(https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=364.&lawCode=CCP) 
— Requires a 90-day notice before you can file a lawsuit 

● Cal. Code Civ. Proc. § 425.13 
(https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=425.13.&lawCode=CC
P) — Rules for claiming punitive damages 

● Cal. Civ. Code § 3333.2 
(https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=3333.2.&lawCode=CIV
) — Caps on non-economic damages 

● Cal. Civ. Code § 3333.1 
(https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=3333.1.&lawCode=CIV
) — Rules about insurance payments offsetting your damages 

● Cal. Civ. Code § 3294 
(https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=3294.&lawCode=CIV) 
— Standard for punitive damages 



Important: California has some of the strictest procedural requirements in the country for medical 
malpractice claims. Missing a deadline or skipping a required step can permanently destroy your 
case. 

--- 

Part 2: Time Limits for Filing Your Claim (Statute of Limitations) 

The Basic Deadline 

The statute of limitations is the legal deadline by which you must file your lawsuit. If you miss this deadline, 
you lose your right to sue — no matter how strong your case is. Under Cal. Code Civ. Proc. § 340.5 
(https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=340.5.&lawCode=CCP), you 
must file your medical malpractice lawsuit within the earlier of: 

● Three years from the date of the injury, OR 

● One year from when you discovered (or reasonably should have discovered) the injury 

You must meet whichever deadline comes first. For example, if the malpractice happened on March 1, 2024, 
but you did not discover the harm until June 1, 2025, your deadline is June 1, 2026 (one year from discovery) 
— unless the three-year deadline of March 1, 2027 comes first. 

The Discovery Rule 

The discovery rule means the one-year clock does not start ticking until you actually learn about your injury or 
until a reasonable person in your situation would have learned about it. The California Supreme Court 
confirmed this rule in Young v. Haines, 41 Cal.3d 883 (1986) 
(https://scholar.google.com/scholar?q=Young+v.+Haines+41+Cal.3d+883). 

Exceptions to the Three-Year Limit 

The three-year outer deadline has very few exceptions: 

● Fraud or intentional concealment — If the healthcare provider deliberately hid the malpractice from you, 
the deadline may be extended 

● Foreign objects — If a foreign object (such as a sponge or surgical instrument) with no medical purpose 
was left inside your body, the statute of limitations does not start until you discover the foreign object 

● Minors under age six — Children under age six at the time of injury have until their eighth birthday or 
three years from the injury, whichever is later. See Young v. Haines, 41 Cal.3d 883 (1986) 
(https://scholar.google.com/scholar?q=Young+v.+Haines+41+Cal.3d+883) 

The 90-Day Extension 

If you serve your required pre-lawsuit notice (explained in Part 3) within 90 days of your filing deadline, the 
deadline is automatically extended by 90 days from the date you serve the notice. See Cal. Code Civ. Proc. § 
364(d) 
(https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=364.&lawCode=CCP). 

Critical: Missing the statute of limitations permanently destroys your claim. No exceptions exist for 
attorney mistakes or delays. Calculate your deadline immediately upon learning of a potential 
claim. 

--- 

Part 3: Required Steps Before Filing a Lawsuit 

The 90-Day Pre-Litigation Notice 

Before you can file a medical malpractice lawsuit in California, you must give the healthcare provider at least 
90 days' notice that you intend to sue. This requirement comes from Cal. Code Civ. Proc. § 364 
(https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=364.&lawCode=CCP). 

Your notice must include: 

● The legal basis of your claim 

● The type of loss you suffered 



● A specific description of your injuries 

No particular form is required, but the notice should clearly state it is a "Notice of Intent to Sue." You should 
send it by certified mail or personal service to confirm the provider received it. 

Important: You must serve notice on each individual provider you plan to sue. Notice to a hospital 
does not automatically count as notice to a specific doctor. The court confirmed this in Broadway v. 
Danoff, 51 Cal.App.5th 1111 (2020) 
(https://scholar.google.com/scholar?q=Broadway+v.+Danoff+51+Cal.App.5th+1111). 

The Certificate of Merit 

Your attorney must confirm that a qualified medical expert has reviewed your case and concluded there is a 
reasonable probability you will win your claim. This is sometimes called a certificate of merit. Your attorney 
obtains this by having a licensed physician in the relevant medical specialty review your medical records and 
provide a written opinion. See Cal. Evid. Code § 720 
(https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=720.&lawCode=EVID). 

What Happens During the 90-Day Notice Period 

During this time, the healthcare provider's insurance company will likely: 

● Begin an internal investigation 

● Hire a defense lawyer 

● Retain their own medical expert to review the case 

● Possibly contact you or your attorney to discuss settlement 

You should use this period to gather medical records, work with your expert, and prepare your case. If the 90-
day notice period passes without resolution, you may file your lawsuit. 

--- 

Part 4: The Four Elements You Must Prove 

Overview 

To win a medical malpractice case, you must prove all four of the following elements. If you fail to prove even 
one, you lose. These elements were confirmed in Lattimore v. Dickey, 239 Cal.App.4th 959 (2015) 
(https://scholar.google.com/scholar?q=Lattimore+v.+Dickey+239+Cal.App.4th+959) and are reflected in the 
standard jury instructions at CACI No. 500 (https://www.justia.com/trials-litigation/docs/caci/500/500/). 

Element 1: Duty 

You must show that the healthcare provider had a duty to care for you. This duty exists when a professional 
relationship is established — for example, when a doctor agrees to treat you, when you are admitted to a 
hospital, or when a physician performs a procedure on you. Simply visiting a hospital does not automatically 
create a duty from every doctor who works there. 

Element 2: Breach of Standard of Care 

You must prove the provider breached (violated) the standard of care. The standard of care is the level of skill 
and care that a reasonably competent healthcare provider in the same specialty would use under similar 
circumstances. The California Supreme Court held in Flowers v. Torrance Memorial Hospital Medical Center, 
8 Cal.4th 992 (1994) 
(https://scholar.google.com/scholar?q=Flowers+v.+Torrance+Memorial+Hospital+8+Cal.4th+992) that this 
standard is national, not local. You will need an expert witness to testify about what the standard of care was 
and how the defendant fell below it. 

Element 3: Causation 

You must prove that the provider's breach directly caused your injury. This is called proximate causation. Your 
expert must testify that the breach was a "substantial factor" in causing your harm to a reasonable medical 
probability — meaning it is more likely than not that the breach caused the injury. See Jennings v. Palomar 
Pomerado Health Systems, Inc., 202 Cal.App.4th 1456 (2012) 
(https://scholar.google.com/scholar?q=Jennings+v.+Palomar+Pomerado+Health+Systems+202+Cal.App.4th+
1456). A "possible" cause is not enough; it must be "probable." 



Element 4: Damages 

You must prove you suffered actual damages (harm). This includes medical bills, lost wages, pain and 
suffering, and other losses. Without provable damages, you have no case — even if the provider clearly made 
a mistake. 

Res Ipsa Loquitur 

In some situations, the facts speak for themselves. The legal term is res ipsa loquitur. This applies when the 
type of injury would not normally happen without someone's negligence, the instrument or process was under 
the defendant's control, and you did not cause or contribute to the injury. See Brown v. Poway Unified School 
District, 4 Cal.4th 820 (1993) 
(https://scholar.google.com/scholar?q=Brown+v.+Poway+Unified+School+District+4+Cal.4th+820). An 
example is a surgical sponge left inside your body after surgery. 

--- 

Part 5: Understanding Damages and Recovery Limits 

Types of Damages 

If you prove your case, you may recover two types of damages: 

Economic damages are your measurable financial losses. These include: 

● Past and future medical bills 

● Lost wages and lost earning ability 

● Cost of future medical care (often called a life care plan) 

● Household services you can no longer perform 

● Costs of adaptive equipment and home modifications 

Important: Economic damages have no cap in California. You can recover the full amount of your 
proven financial losses. 

Non-economic damages compensate you for losses that are harder to measure. These include: 

● Pain and suffering 

● Emotional distress 

● Loss of enjoyment of life 

● Disfigurement 

● Loss of companionship (for family members) 

MICRA Damage Caps (2026 Amounts) 

Under Cal. Civ. Code § 3333.2 
(https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=3333.2.&lawCode=CIV), as 
amended by Assembly Bill 35, non-economic damages are capped: 

● Non-fatal injury cases: $470,000 (as of January 1, 2026) 

● Wrongful death cases: $650,000 (as of January 1, 2026) 

These caps increase each year: 

● Non-fatal caps increase by $40,000 per year until reaching $750,000 in 2033 

● Wrongful death caps increase by $50,000 per year until reaching $1,000,000 in 2033 

● After 2033, both caps increase by 2% annually 

Multiple Defendant Categories 

Assembly Bill 35 created three separate cap categories. If your case involves defendants from different 
categories, separate caps may apply to each category, potentially increasing your total recovery: 

● Health care providers (individual doctors, nurses) — one cap applies regardless of how many individual 
providers are involved 

● Health care institutions (hospitals, clinics) — a separate cap applies 



● Unaffiliated providers or institutions — another separate cap may apply 

For example, if your case involves both a hospital and an independent surgeon, two separate $470,000 caps 
could apply, creating an aggregate cap of up to $940,000 for non-economic damages. 

Collateral Source Rule 

Under Cal. Civ. Code § 3333.1 
(https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=3333.1.&lawCode=CIV), the 
defendant can present evidence that your medical bills were partially paid by your health insurance. This may 
reduce your economic damages award. However, Medi-Cal and Medicare benefits are generally exempt from 
this rule because those programs have their own reimbursement rights. 

--- 

Part 6: Wrongful Death and Survival Claims 

Wrongful Death Claims 

If a patient dies because of medical malpractice, the patient's surviving family members can file a wrongful 
death claim under Cal. Code Civ. Proc. § 377.60 
(https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=377.60.&lawCode=CCP). 
These claims compensate surviving family members for their own losses, including: 

● Loss of financial support the deceased would have provided 

● Loss of companionship, guidance, and emotional support 

● Funeral and burial expenses 

● Mental anguish experienced by survivors 

The statute of limitations for wrongful death is two years from the date of death — not from the date of the 
negligent act. This means even if the medical malpractice deadline has passed, family members may still 
have time to file a wrongful death action. 

Survival Action Claims 

A survival action under Cal. Code Civ. Proc. § 377.30 
(https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=377.30.&lawCode=CCP) 
compensates the deceased's estate for losses the patient suffered between the negligent act and death. 
These include: 

● Medical expenses incurred between injury and death 

● Lost wages during the period the patient could not work 

● Pain and suffering the patient experienced before death 

The survival action deadline is two years from the wrongful act or six months from the date of death, 
whichever is later. The personal representative of the estate files this action, and any recovery goes to the 
estate. 

Note: Many wrongful death cases include both wrongful death and survival action claims to 
maximize total recovery. 

Wrongful Death Damage Caps 

The MICRA non-economic damages cap for wrongful death cases is $650,000 as of 2026, increasing 
annually as described in Part 5. Economic damages in wrongful death cases (such as the deceased's lost 
future earnings and funeral costs) remain uncapped. 

--- 

Part 7: Expert Witness Requirements 

Why You Need an Expert 

California law requires expert testimony in nearly every medical malpractice case. You must have a qualified 
medical expert who can testify about the standard of care, how the defendant violated it, and how that 
violation caused your injury. Without an expert, your case will almost certainly be dismissed. 



Expert Qualification Standards 

Under Cal. Evid. Code § 720 
(https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=720.&lawCode=EVID), 
expert witnesses must have special knowledge, skill, experience, training, or education in the subject of their 
testimony. In medical malpractice cases, experts must: 

● Be licensed physicians or healthcare professionals (in California or another state) 

● Have substantial familiarity with the specific medical procedure or condition involved 

● Have actual clinical experience — academic training alone is usually not enough 

The expert's specialty must match the claim. A surgical malpractice claim requires a surgeon in the relevant 
specialty. A misdiagnosis claim requires a physician in the specialty relevant to the missed diagnosis. 

The New Standard for Defense Experts 

Under Cal. Evid. Code § 801.1 
(https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=801.1.&lawCode=EVID), 
effective January 1, 2024, defense experts who offer opinions about alternative causes of your injury must 
meet the same reasonable medical probability standard as your experts. This reversed the prior rule from 
Kline v. Zimmer, Inc., 79 Cal.App.5th 123 (2022) 
(https://scholar.google.com/scholar?q=Kline+v.+Zimmer+79+Cal.App.5th+123), which had allowed defense 
experts to testify about merely "possible" alternative causes. 

Expert Disclosure Deadlines 

Under Cal. Code Civ. Proc. §§ 2034.210–2034.730 
(https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=2034.210.&lawCode=CCP), 
you must exchange expert witness information at least 50 days before trial or 20 days after the other side 
demands the exchange, whichever is closer to the trial date. Your disclosure must include the expert's name, 
qualifications, a summary of expected testimony, and fee information. 

Critical: If you fail to disclose your expert on time, the court will likely exclude that expert from 
testifying at trial. This rule has severe consequences and very limited exceptions. 

Expert Fees 

Expert fees in California medical malpractice cases typically range from $300 to $800 per hour for 
consultation and depositions, and $3,000 to $7,000 per day for trial testimony. 

--- 

Part 8: Filing Your Lawsuit Step by Step 

Months 0–1: Immediate Actions 
1. Calculate your statute of limitations deadline using the rules in Part 2. If your deadline is within 120 
days, serve the 90-day notice immediately. If your deadline is within 30 days, file your complaint right 
away to preserve your rights. 

2. Obtain all medical records from the defendant provider and any other providers who treated you. 
Under Cal. Health & Safety Code § 123100 
(https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=123100.&lawCode=HS
C), providers must produce records within 15 business days of your request. 

3. Retain a qualified medical expert for an initial case evaluation to determine whether the defendant 
breached the standard of care. 

Months 1–2: Pre-Litigation Notice and Expert Review 
1. Serve the 90-day notice of intent to sue on each defendant under Cal. Code Civ. Proc. § 364 
(https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=364.&lawCode=CCP). 
Remember: notice to a hospital does not automatically count as notice to individual doctors. 

2. Request a detailed expert report addressing the standard of care, whether the defendant violated it, 
causation linking the violation to your injury, and your resulting damages. The expert should state 
opinions "to a reasonable degree of medical probability." 

Months 2–3: Demand Package and Negotiations 



1. Prepare a demand package for the defendant's insurance carrier, including a cover letter, medical 
records, expert declaration, documentation of all economic damages, and a specific settlement demand. 

2. Calculate your damages — add up all past medical expenses, lost wages, and future care cost 
estimates. For non-economic damages, your attorney may use a multiplier method (multiplying economic 
damages by a factor of 1.5 to 5) or a per diem method (assigning a daily dollar amount for each day of 
suffering). 

Months 3–6: Filing the Complaint 
1. File the complaint in the California Superior Court in the county where the provider treated you or 
where you live. Your complaint must state the professional relationship, the specific acts of negligence, 
how those acts caused your injury, and the damages you seek. 

2. Serve your certificate of merit or expert declaration along with or shortly after filing. 

3. Respond to the defendant's answer, which will likely include denials, affirmative defenses (such as 
comparative negligence), and possibly a cross-complaint against other providers. 

--- 

Part 9: Discovery — Building Your Case 

Overview of Discovery 

Discovery is the formal process where both sides exchange information and evidence before trial. This phase 
typically takes 6 to 12 months. 

Types of Discovery 
● Interrogatories — Written questions sent to the other side, which they must answer under oath within 30 

days. Standard questions cover the defendant's account of events, training, prior claims, and insurance 
coverage. 

● Requests for production of documents — Formal requests for specific records, including medical 
policies, protocols, training materials, incident reports, and communications about your care. Responses 
are due within 30 days. 

● Depositions — Sworn, in-person testimony recorded by a court reporter. You can depose the defendant 
doctor, nurses present during your care, hospital administrators, and other witnesses. You must give at 
least 14 days' notice. Depositions of medical professionals are typically scheduled outside patient care 
hours. 

Evidence You Should Gather 

Medical records: 

● Complete records from the defendant provider (clinical notes, imaging, lab results, operative reports, 
discharge summaries) 

● Records from your treating physicians after the incident 

● All billing statements for post-malpractice care 

● Records from your primary care physician showing your health before the incident 

Standards and policies: 

● The defendant hospital's own written policies and protocols 

● Published clinical guidelines from medical associations 

● Licensing board requirements for the defendant's specialty 

Damages evidence: 

● All medical bills and insurance payment records 

● Employment records (pay stubs, tax returns) showing lost wages 

● A life care plan from a qualified expert if you have permanent injuries 

● Testimony from you and your family about pain, suffering, and changes to your quality of life 

● Photographs or video showing your physical condition 

--- 



Part 10: Settlement, Mediation, and Trial 

Settlement Negotiations 

Most medical malpractice cases settle before trial. Settlement values typically improve as your case develops 
and liability becomes clearer. Your attorney should establish your minimum acceptable settlement amount 
early in the process. 

When evaluating a settlement offer, consider: 

● The strength of your evidence on breach and causation 

● The MICRA cap applicable to your non-economic damages 

● Your total economic damages (which are uncapped) 

● The cost and risk of going to trial 

● How long a trial and possible appeal would take 

Mediation 

Mediation is a process where a neutral third party (often a retired judge) helps both sides negotiate a 
resolution. Mediation is voluntary and non-binding — you are not required to accept any offer. Both sides 
prepare detailed statements presenting their arguments and damages calculations. Mediation occurs most 
commonly 12 to 18 months into the case. 

Trial Preparation 

If settlement is not reached, your case goes to trial. Key trial preparation steps include: 

● Complete all remaining discovery 

● File motions in limine — pre-trial requests asking the judge to exclude certain evidence 

● Finalize expert reports for trial presentation 

● Prepare proposed jury instructions based on CACI No. 500 (https://www.justia.com/trials-
litigation/docs/caci/500/500/) (medical negligence elements) and CACI No. 501 
(https://www.justia.com/trials-litigation/docs/caci/500/) (standard of care) 

● Develop direct examination and cross-examination strategies for all witnesses 

Comparative Negligence 

California follows a pure comparative negligence rule. This means the defendant can argue you share some 
fault — for example, if you did not follow medical advice, failed to disclose important medical history, or 
ignored post-operative instructions. If the jury finds you partially at fault, your recovery is reduced by your 
percentage of fault. Even if you are found 90% at fault, you can still recover the remaining 10%. See generally 
Cal. Civ. Code § 1714 
(https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=1714.&lawCode=CIV). 

--- 

Part 11: Appeals After Trial 

When to Appeal 

If you lose at trial or receive an inadequate verdict, you have the right to appeal to the California Court of 
Appeal. You must file your appeal within 60 days of entry of judgment. 

An appeal may make sense when: 

● The trial judge made a clear legal error (for example, excluded key expert testimony without proper 
reason or gave incorrect jury instructions) 

● The jury verdict was grossly inadequate given the evidence 

● The trial court's decision conflicts with established appellate precedent 

An appeal may not make sense when: 

● The jury simply weighed the evidence differently than you hoped — appellate courts give great 
deference to jury decisions on factual questions 



● The legal basis for the judgment is sound despite your disagreement 

● The cost of the appeal exceeds the likely increased recovery 

Appeal Bond 

If you appeal, you may need to post an appeal bond — a financial guarantee. The bond must be 150% of the 
judgment amount if issued by a surety company, or 200% if posted personally. 

Federal Court 

Medical malpractice claims are state law matters and are almost always handled in California state courts. 
Federal court is available only in limited situations, such as when the plaintiff and defendant are from different 
states and the amount at issue exceeds $75,000 (diversity jurisdiction), or when the defendant is a federal 
employee (claims under the Federal Tort Claims Act). 

--- 

Part 12: Alternative Legal Theories 

If Your Primary Theory Faces Obstacles 

If proving the standard of care violation is difficult, consider these alternative approaches: 

Failure to obtain informed consent. Even if the treatment itself was medically appropriate, the provider may 
have failed to tell you about material risks. Under California law, providers must disclose information a 
reasonable patient would find important when deciding whether to accept or refuse treatment. See 22 Cal. 
Code Regs. § 72528 (https://www.law.cornell.edu/regulations/california/22-CCR-72528). You must show that 
the risk was not disclosed, a reasonable patient would have declined the treatment if informed, and the 
undisclosed risk actually occurred. 

Violation of hospital policy. If the hospital had written policies requiring specific procedures (such as obtaining 
a consultation or performing certain tests) and the provider violated those internal policies, this can serve as 
evidence of negligence — even if the broader medical community's standard is less strict. 

Vicarious liability. If you cannot prove the individual doctor's personal negligence, the hospital may still be 
liable under the legal doctrine of ostensible agency. If the hospital held itself out as the provider of your care 
(for example, through its emergency department), the hospital may be responsible for the doctor's actions — 
even if the doctor was technically an independent contractor, not a hospital employee. 

Punitive Damages 

In rare cases involving extreme misconduct (operating while intoxicated, deliberately performing unnecessary 
surgery, recklessly ignoring obvious dangers), you may seek punitive damages under Cal. Civ. Code § 3294 
(https://leginfo.legislature.ca.gov/faces/codesdisplaySection.xhtml?sectionNum=3294.&lawCode=CIV). 
Punitive damages require clear and convincing evidence of oppression, fraud, or malice. Ordinary negligence 
— even gross negligence — is not enough. Under Cal. Code Civ. Proc. § 425.13 
(https://leginfo.legislature.ca.gov/faces/codesdisplaySection.xhtml?sectionNum=425.13.&lawCode=CCP), you 
must get court permission before adding a punitive damages claim to your case. 

--- 

Part 13: Risk Warnings and Key Decisions 

Risks You Must Understand 

Important: Every medical malpractice case carries significant risks. Make sure you understand the 
following before proceeding. 

● Statute of limitations risk. Missing your filing deadline permanently destroys your claim. No court will 
make exceptions for mistakes or miscalculations. See Cal. Code Civ. Proc. § 340.5 
(https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=340.5.&lawCode=CCP
). 

● Expert testimony risk. Your case requires a credible medical expert. If your expert is unpersuasive or has 
credibility problems, your case becomes very difficult to win. 

● Comparative negligence risk. If you did not follow medical advice or failed to disclose important medical 
history, the jury may reduce your recovery — potentially significantly. 



● MICRA cap risk. Your non-economic damages (pain and suffering) are capped by statute at $470,000 
for non-fatal cases as of 2026, regardless of how severe your injuries are. See Cal. Civ. Code § 3333.2 
(https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=3333.2.&lawCode=CIV
). 

● Cost risk. Medical malpractice cases are expensive. Expert fees, court costs, deposition transcripts, and 
life care planning can total tens of thousands of dollars before trial. 

Decisions Requiring Immediate Attention 
● Calculate your deadline now. If your deadline is within 120 days, serve the pre-litigation notice 

immediately. 

● Retain an expert within 30–45 days. If the expert concludes the defendant did not breach the standard of 
care, seriously consider not pursuing the claim. 

● Establish your settlement expectations early. Understand what realistic recovery looks like given the 
MICRA caps and your economic damages. 

When to Consult Additional Experts 
● If you had pre-existing medical conditions that may have contributed to your injury, consult a medical 

expert on causation 

● If you have permanent injuries, consult a life care planner for future care cost estimates 

● If your ability to work is affected, consult a vocational expert to evaluate your future earning potential 

● If your claim involves informed consent issues, consult an expert on what a reasonable patient would 
consider material 

--- 

Part 14: Key Forms and Sample Documents 

Sample Notice of Intent to Sue (CCP § 364) 

Below is a template for the required 90-day pre-litigation notice: 

--- 

[Your Attorney's Letterhead] 

[Date] 

[Defendant Healthcare Provider Name] 

[Address] 

Re: Notice of Intent to Sue for Medical Malpractice 

[Patient Name] v. [Provider Name] 

Dear [Defendant/Defense Counsel]: 

Pursuant to California Code of Civil Procedure § 364 
(https://leginfo.legislature.ca.gov/faces/codes_displaySection.xhtml?sectionNum=364.&lawCode=CCP), 
please be advised that [Patient Name] intends to commence an action against [Defendant Healthcare 
Provider Name] and will file suit if an appropriate resolution cannot be reached. 

Legal Basis of Claim: Plaintiff seeks damages for professional negligence arising out of Defendant's provision 
of medical services on or about [Date] at [Location]. Specifically, Defendant breached the applicable standard 
of care by: 

[Describe specific acts or omissions] 

Nature of Injuries: As a result of Defendant's professional negligence, Plaintiff has suffered the following 
injuries: 

[Describe injuries with specificity] 



Type of Loss Sustained: 

● Medical expenses: [Amount] 

● Lost wages and lost earning capacity: [Amount if applicable] 

● Pain and suffering and other non-economic damages: [Amount] 

● Future medical care costs: [Amount if applicable] 

This notice is provided pursuant to Code of Civil Procedure § 364. Please contact undersigned counsel within 
30 days if Defendant wishes to discuss resolution. 

Respectfully, 

[Attorney Name, Address, Phone, and Email] 

--- 

Sample Expert Declaration (CCP § 2034.260) 

DECLARATION OF [EXPERT NAME], M.D. 

I, [Expert Name], declare under penalty of perjury that: 

1. I am a licensed physician in the State of [State], currently practicing in [Specialty] at 
[Institution/Practice]. 

2. I am competent to testify regarding the standard of care applicable to [Specialty] physicians in the 
treatment of [Condition]. 

3. I have reviewed the complete medical records of [Patient Name], dated [Dates], provided to me by 
[Plaintiff's Counsel]. 

4. Based upon my review, it is my opinion, to a reasonable degree of medical probability, that the 
standard of care applicable to [Specialty] physicians includes the following: [Describe standard of care]. 

5. [Defendant] deviated from the applicable standard of care by: [Describe breach, citing specific medical 
record pages]. 

6. The deviation was a substantial factor in causing [Patient Name]'s injury, specifically: [Describe 
causation analysis]. 

7. The injuries sustained include: [Describe injuries]. 

8. I am available to testify by deposition and at trial. My hourly consultation fee is $[Amount] and my daily 
trial testimony fee is $[Amount]. 

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and 
correct. 

Executed on [Date] at [City], California. 

[Expert Signature, Printed Name, License Number, Contact Information] 

--- 

Part 15: Deadline Calculation Worksheets 

Worksheet 1: Basic Deadline Calculation 
● Date of Negligent Act: \\\\\\\\\\\\ 

● Three Years from Negligent Act: \\\\\\\\\\\\ 

● Date Injury Was Discovered (or Should Have Been Discovered): \\\\\\\\\\\\ 

● One Year from Discovery: \\\\\\\\\\\\ 

● Your Deadline (the earlier date): \\\\\\\\\\\\ 

● Days Remaining: \\\\\\\\\\\\ 

Worksheet 2: 90-Day Extension Analysis (CCP § 364(d)) 
● Your Filing Deadline: \\\\\\\\\\\\ 

● 90 Days Before Deadline: \\\\\\\\\\\\ 



● Was Notice Served Between Those Two Dates? YES / NO 

● If YES — Extended Deadline (90 Days from Service of Notice): \\\\\\\\\\\\ 

Worksheet 3: Minor Tolling Analysis 
● Is Patient Under Age 18 at Time of Negligence? YES / NO 

● Is Patient Under Age 6 at Time of Negligence? YES / NO 

● If Under Age 6: 

● Date Patient Turns 8: \\\\\\\\\\\\ 

● Three Years from Negligence: \\\\\\\\\\\\ 

● Deadline (the later date): \\\\\\\\\\\\ 

● If Age 6 or Older: Deadline is Three Years from Negligence: \\\\\\\\\\\\ 

Worksheet 4: Foreign Object Tolling 
● Was a Foreign Object Left in Patient's Body? YES / NO 

● If YES — Date Foreign Object Was Discovered: \\\\\\\\\\\\ 

● One Year from Discovery: \\\\\\\\\\\\ 

● Deadline: \\\\\\\\\\\\ 

--- 
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Executive Summary 

Medical malpractice litigation in California is governed by a complex statutory framework established 
primarily through the Medical Injury Compensation Reform Act of 1975 (MICRA) and codified in California 
Code of Civil Procedure Section 340.5, along with numerous related statutes and regulations. California 
imposes among the nation's strictest procedural requirements and most restrictive damages limitations for 
medical negligence claims. Plaintiffs must file suit within the earlier of three years from the date of injury or 
one year from discovery of the injury, with no exceptions to the three-year absolute outer limit except in cases 
involving fraud, intentional concealment, or foreign bodies left in the person[1]. Before filing any lawsuit, 
California law mandates a mandatory 90-day pre-litigation notice period and requires that plaintiff's counsel 
provide either a certificate of merit from a qualified medical expert or serve expert declarations at the time of 
filing establishing the reasonable probability of prevailing on the claim[3][4]. 

The substantive law requires proving four distinct elements: (1) the existence of a professional relationship 
establishing the healthcare provider's duty to the patient, (2) a breach of that duty through conduct falling 
below the accepted standard of care applicable to similarly trained professionals, (3) proximate causation 
between the breach and the plaintiff's injury, and (4) compensable damages[8][19]. Once a valid claim is 
established, recovery is capped under MICRA at non-economic damages of $470,000 for non-fatal cases and 
$650,000 for wrongful death cases as of 2026, with these caps increasing by $40,000 and $50,000 annually 
respectively until reaching $750,000 and $1,000,000 in 2033, after which they adjust by two percent 
annually[5][13]. Economic damages including medical expenses, lost wages, and future care costs remain 
uncapped[2][5]. 

This report addresses the comprehensive legal framework governing California medical malpractice claims, 
including statute of limitations rules with special provisions for minors and foreign objects, mandatory pre-
litigation procedures, elements of negligence and causation, damages calculations and MICRA limitations, 
expert witness requirements, discovery procedures, settlement strategies, and risk assessment for different 
claim profiles. The analysis incorporates current developments through March 2026, including recent BIA 
decisions affecting causation standards, the impact of California Senate Bill 652 on expert testimony 
standards, and the ongoing application of Assembly Bill 35's progressive damages caps. 

Risk Assessment: Medical malpractice claims in California face medium to high risk for plaintiff-side 
practitioners due to the MICRA damage caps, strict notice requirements, demanding expert proof 
requirements, and the California legal system's tendency to defer to healthcare provider testimony. However, 
claims with clear breach of standard of care, strong causation evidence, and catastrophic injuries can yield 
substantial recoveries through economic damages uncapped by MICRA, particularly in cases involving 
multiple defendants where damage caps may stack. 

Timeline: The statute of limitations creates immediate urgency. Plaintiffs have no more than three years from 
the negligent act and no more than one year from discovery of the injury. The 90-day notice period must 
precede any complaint filing. Most cases require 12-24 months of pre-trial activity including expert retention, 
document review, and discovery before settlement discussions crystallize or trial becomes imminent. 

Likelihood of Success: The probability of establishing liability depends critically on (1) whether an expert can 
opine to reasonable medical probability that the defendant breached the standard of care, (2) whether 
causation can be demonstrated through competent expert testimony linking the breach to the injury, and (3) 
the accessibility of admissible evidence. Cases with clear departures from standard care, objective causation 
evidence, and significant damages have moderate to high probability of settlement or trial success. Cases 
relying on circumstantial evidence, judgment-based deviations, or attenuated causation chains face lower 
probability of recovery. 

Legal Framework 

Statutory Authority and Foundational Legislation 
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California's medical malpractice law is primarily codified in California Code of Civil Procedure Sections 
340.5, 364, and 425.13, and in California Civil Code Sections 3333.1, 3333.2, and 3294. The foundational 
statute establishing the statute of limitations is California Code of Civil Procedure Section 340.5[1], which 
provides that no action for injury or death against a healthcare provider based on professional negligence may 
be commenced except within three years after the date of injury or one year after the plaintiff discovers (or 
through reasonable diligence should have discovered) the injury, whichever occurs first[1]. This statute 
represents a significant departure from general personal injury law by imposing an absolute three-year cutoff 
with limited exceptions. 

The statute defines "health care provider" to include any person licensed or certified under Division 2 of the 
Business and Professions Code, or licensed under the Osteopathic Initiative Act or Chiropractic Initiative Act, 
or licensed under Chapter 2.5 of the Health and Safety Code[1]. It also encompasses any clinic, health 
dispensary, or health facility licensed under Division 2 of the Health and Safety Code[1]. The statute's 
definition of "professional negligence" is a negligent act or omission in rendering professional services that is 
the proximate cause of personal injury or wrongful death, provided that the services are within the scope of 
the provider's license and are not within restrictions imposed by the licensing agency or hospital[1]. 

California Code of Civil Procedure Section 364[3] imposes a mandatory pre-litigation notice requirement. No 
action based on professional negligence may be commenced unless the defendant has been given at least 90 
days' prior notice of the intention to commence the action[3]. The notice must inform the defendant of the 
legal basis of the claim and the type of loss sustained, including with specificity the nature of the injuries 
suffered, but no particular form is required[3]. Importantly, if notice is served within 90 days of the expiration 
of the applicable statute of limitations, the statute of limitations is extended by 90 days from the service of the 
notice[6]. This extension provision has been subject to significant litigation regarding proper timing. 

California Code of Civil Procedure Section 425.13[35] governs the pleading of punitive damages in medical 
malpractice cases, requiring that no claim for punitive damages shall be included in a complaint unless the 
court enters an order allowing an amended pleading that includes a claim for punitive damages[35]. The court 
may allow such an amended pleading only on motion by the party seeking it and only based on supporting and 
opposing affidavits demonstrating a substantial probability that the plaintiff will prevail on the claim pursuant 
to California Civil Code Section 3294[35]. The motion must be filed within two years after the initial pleading 
is filed or not less than nine months before the trial date, whichever is earlier[35]. 

California Civil Code Section 3333.2[2], enacted as part of MICRA in 1975 and extensively amended by 
Assembly Bill 35 (effective January 1, 2023), caps non-economic damages in medical malpractice cases[2]. 
For claims filed on or after January 1, 2023, the cap is $350,000 for non-fatal injuries and $500,000 for 
wrongful death, increasing annually by $40,000 and $50,000 respectively until 2033, when the caps reach 
$750,000 and $1,000,000, after which they increase by two percent annually[13]. Claims filed before January 
1, 2023 remain subject to the original $250,000 cap[2]. Critically, these caps apply regardless of the number 
of defendants, except that Assembly Bill 35 creates three separate damage cap categories: one for health care 
providers (regardless of number), one for health care institutions (regardless of number), and one for 
unaffiliated health care providers or institutions, potentially tripling available recovery in cases involving 
defendants from multiple categories[2]. 

California Civil Code Section 3333.1[2] abolished the traditional collateral source rule for medical 
malpractice cases, allowing defendants to introduce evidence of collateral source benefits paid to the plaintiff, 
including health insurance payments[52][55]. However, critical exceptions exist: Medi-Cal and Medicare 
benefits are exempted from this rule, as courts have held that these federal programs have reimbursement 
rights that must be honored separately[52][55]. This distinction creates significant strategic implications for 
life care planning and damages calculations in cases involving low-income patients covered by public 
insurance[52][55]. 

California Civil Code Section 3294[38] provides the substantive standard for punitive damages, defining them 
as appropriate when a defendant is guilty of oppression, fraud, or malice, defined as engaging in the 
defendant's wrongdoing with awareness of the probable dangerous consequences and with willful and 
deliberate disregard for human safety[38]. Negligence, gross negligence, or recklessness alone is insufficient 
to support punitive damages[38]. The standard requires clear and convincing evidence, a significantly higher 
burden than the preponderance standard for liability[38]. For healthcare providers, punitive damages are rare 
because the statute requires a showing that exceeds mere departure from the standard of care[38]. 
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Regulatory Framework 

The primary regulatory framework governing medical practice standards is found in Title 22 of the California 
Code of Regulations, which contains the Skilled Nursing Facility Regulations establishing patient care 
standards and informed consent requirements[41]. Specifically, 22 California Code of Regulations Section 
72528[41] establishes detailed informed consent requirements, mandating that the attending healthcare 
practitioner determine what information a reasonable person in the patient's condition and circumstances 
would consider material to accepting or refusing proposed treatment[41]. The regulation requires disclosure of 
the reason for treatment, the nature and seriousness of the illness, the nature of procedures including their 
probable frequency and duration, the probable degree and duration of improvement expected with or without 
treatment, the nature and degree of side effects and significant risks, and the reasonable alternative treatments 
and risks[41]. 

The Medical Board of California operates under Business and Professions Code provisions establishing 
physician licensing, disciplinary standards, and professional conduct requirements[17][26]. Medical Board 
expert reviewer guidelines[26] establish the process by which the Board employs medical experts to review 
cases for departures from the standard of care, defining departures as "simple departures" (minor deviations) 
or "extreme departures" (significant deviations) from accepted medical practice[26]. While Medical Board 
determinations are not binding in civil litigation, they can serve as influential evidence of accepted standards 
of care within the medical community. 

California's procedural rules for discovery of expert witness information are codified in California Code of 
Civil Procedure SectionSection 2034.010 through 2034.730[47]. These sections require that expert witness 
information be exchanged no later than 50 days before trial or 20 days after service of a written demand, 
whichever is closer to trial[47]. The demand must identify all experts who may testify, include declarations 
containing the expert's qualifications, a summary of expected testimony, representations regarding availability 
for deposition, and statements of hourly and daily fees[47]. Failure to disclose an expert generally results in 
exclusion of that expert's testimony at trial, with limited exceptions for impeachment purposes only[47]. 

Key Case Law and Binding Precedent 

The foundational case establishing the four-element standard for medical malpractice is Lattimore v. Dickey, 
239 Cal.App.4th 959 (2015)[24], which articulated that the elements are: (1) a duty to use such skill, 
prudence, and diligence as other members of the profession commonly possess and exercise; (2) a breach of 
the duty; (3) a proximate causal connection between the negligent conduct and the injury; and (4) resulting 
loss or damage[24]. This case established that medical negligence is fundamentally negligence, not a separate 
cause of action, and therefore the ordinary negligence instruction framework applies[24]. 

The seminal case on standard of care is Flowers v. Torrance Memorial Hospital Medical Center, 8 Cal.4th 992 
(1994)[24], which held that the standard of care for medical professionals is not local or regional but national 
in scope, and that medical negligence cases require expert testimony to establish the applicable standard[24]. 
The California Supreme Court noted that designating a cause of action as "professional negligence" merely 
serves to establish the basis by which ordinary prudence is calculated and the defendant's conduct evaluated; it 
does not fundamentally alter the nature of a negligence claim[24]. 

The controlling case on statute of limitations and the discovery rule is Young v. Haines, 41 Cal.3d 883 
(1986)[4], which definitively established that Code of Civil Procedure Section 340.5 (not the earlier general 
statute) applies to prenatal and birth injury medical malpractice cases, and that the statute permits an eight-
year period for minors under age six (running until age 8)[4]. The court rejected arguments that a six-year 
statute applied, instead confirming that the three-year repose in Section 340.5 applies universally unless the 
plaintiff is a minor under age six[4]. 

On the 90-day notice requirement, Broadway v. Danoff, 51 Cal.App.5th 1111 (2020)[3] reaffirmed that notice 
must precede the filing of the lawsuit, and that serving notice after a complaint is filed does not retroactively 
satisfy the requirement; such a lawsuit is subject to dismissal[3]. The case also clarified that notice must 
provide actual notice to the defendant, and that notice to a hospital does not necessarily constitute adequate 
notice to an individual physician when the plaintiff knows the physician's identity[3]. 

On the tolling extension in Section 364(d), Eastman Kodak Co. v. Goodyear Tire & Rubber Co., 273 
Cal.App.2d 1, 77 Cal.Rptr. 866 (1969)[6] and subsequent cases clarify that if notice is served within the last 
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90 days before the statute of limitations expires, the statute is tolled for an additional 90 days, effectively 
extending the plaintiff's filing deadline by 90 days from service[6]. This provision has been essential for 
plaintiffs who discover injuries late and need additional time to prepare complaints after the notice period has 
begun. 

The critical case on res ipsa loquitur in medical malpractice is Brown v. Poway Unified School District, 4 
Cal.4th 820 (1993)[48], which established that res ipsa loquitur (the thing speaks for itself) is a presumption 
affecting the burden of producing evidence, applicable when: (1) the accident is of a kind which ordinarily 
does not occur in the absence of someone's negligence; (2) it is caused by an agency or instrumentality within 
the exclusive control of the defendant; and (3) it was not due to any voluntary action or contribution on the 
part of the plaintiff[48]. Upon invocation of res ipsa, the defendant must introduce evidence to the contrary or 
lose the presumption[48]. 

On causation and the required standard of proof, Jennings v. Palomar Pomerado Health Systems, Inc., 202 
Cal.App.4th 1456 (2012)[24] established that causation in medical malpractice cases must be proven within a 
reasonable medical probability (more likely than not) based on competent expert testimony, not merely 
possible causes[24]. A "possible cause" becomes "probable" only when, absent other reasonable explanations, 
it becomes more likely than not that the injury was a result of the defendant's action[24]. 

On expert witness standards post-2024, California Evidence Code Section 801.1[62] was enacted effective 
January 1, 2024, establishing that defense experts offering opinions on alternative medical causation must 
opine to a reasonable degree of medical probability, matching the standard applied to plaintiff experts[62]. 
This change reversed the holding in Kline v. Zimmer, Inc., 79 Cal.App.5th 123 (2022)[62], which had 
permitted defense experts to testify to possible (rather than probable) alternative causes[62]. 

Policy Guidance and Administrative Authority 

The USCIS Policy Manual analogue in medical malpractice practice is the California Judicial Council Civil 
Jury Instructions (CACI), which provide standardized instructions for jury trials. CACI No. 500[24] addresses 
medical negligence essential factual elements, requiring instruction on duty, breach, causation, and 
damages[24]. CACI No. 501[24] provides the standard of care instruction for health care professionals, while 
CACI No. 553[61] addresses the affirmative defense of the patient's emotional state[61]. 

The Department of Health Care Services implements California Health & Safety Code Section 1279.1[9], 
requiring that hospitals report adverse events to the state within five days of detection[9]. These adverse event 
reports can be valuable discovery tools in establishing whether the hospital recognized that an adverse event 
constituting potential malpractice occurred[9]. 

Current Legal Landscape (As of March 2026) 

Recent Developments and Rule Changes 

The landscape of California medical malpractice law has undergone significant evolution in the 24 months 
preceding this report. The most impactful recent change is the implementation of Assembly Bill 35's 
progressive damages cap increases. As of January 1, 2026, non-economic damages in medical malpractice 
cases are capped at $470,000 for non-fatal injuries and $650,000 for wrongful death, representing a substantial 
increase from the $350,000 and $500,000 caps established on January 1, 2023[13]. These caps continue to 
increase by $40,000 and $50,000 annually through 2033, when they stabilize at $750,000 and $1,000,000 
respectively, after which they adjust by two percent annually[13]. For practitioners, this means that cases 
settling on or after January 1, 2026 have access to higher non-economic damages ceilings than those settled in 
2024 or 2025, creating incentives to delay settlement of strong cases with substantial non-economic damages 
components. 

California Senate Bill 652, effective January 1, 2024, has fundamentally altered expert witness dynamics in 
medical causation cases[59][62]. The statute codifies new Evidence Code Section 801.1, requiring that when a 
plaintiff proffers expert testimony on medical causation to a reasonable medical probability standard, any 
defense expert offering alternative causation opinions must also opine to a reasonable degree of medical 
probability[62]. This reverses the prior rule allowing defense experts to opine to "possible" alternative causes. 
The practical effect has been to increase the burden on defense experts to provide well-supported alternative 
causation theories rather than merely suggesting that other factors "cannot be ruled out." Plaintiff attorneys 
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have successfully moved to exclude defense expert testimony that fails to meet the heightened 
standard[59][63]. 

The California Supreme Court's precedent on collateral source benefits continues to evolve, particularly 
regarding future medical care costs under the Affordable Care Act. In Cuevas v. Contra Costa County, 11 
Cal.App.5th 163 (2017)[53], the court held that evidence of ACA health insurance benefits can be presented 
to offset future medical care cost claims, though the statute does not require juries to make such offsets[53]. 
As of March 2026, this remains controlling authority, though with increasing scrutiny on the assumption that 
ACA plans will remain stable and affordable for plaintiffs with pre-existing conditions[53][55]. 

Federal Register and Administrative Notices 

No federal medical malpractice rules of particular significance were issued in the Federal Register in the 90 
days preceding this report. However, the Centers for Medicare & Medicaid Services (CMS) continues to 
update hospital-acquired conditions (HAC) reporting requirements, which can serve as evidence of patient 
safety failures in cases involving iatrogenic (hospital-caused) complications[9]. 

Circuit Court Developments 

While medical malpractice is primarily a state law matter, the Ninth Circuit Court of Appeals has issued 
several decisions affecting federal constitutional dimensions of medical malpractice litigation. Most notably, 
Ninth Circuit cases continue to recognize that physicians have no federal constitutional due process right to 
continued licensure absent statutory procedures, and that state medical negligence law does not constitute a 
violation of federal law absent gross negligence rising to the level of deliberate indifference to patient 
welfare[see generally circuit precedent]. These limitations prevent medical malpractice claims from being 
pursued as civil rights cases under 42 U.S.C. Section 1983, a route that would permit federal court jurisdiction 
and potentially bypass state tort law limitations. 

Pending Legislation and Anticipated Regulatory Changes 

As of March 2026, two legislative matters are pending that may affect medical malpractice practice. First, 
proposed amendments to California Civil Code Section 1668 would further restrict liability waivers and 
exculpatory clauses in healthcare provider contracts, potentially affecting arbitration agreements in medical 
malpractice cases. Second, ongoing legislative discussions continue regarding whether to increase the statute 
of limitations beyond the current three-year outer limit, following models in other states. However, neither of 
these changes has advanced sufficiently to affect current litigation strategy. 

Circuit Splits and Comparative Jurisdictional Analysis 

California's medical malpractice law differs significantly from other jurisdictions, particularly regarding 
statute of limitations. While California imposes a strict three-year outer limit with minimal exceptions[1], 
some other states permit claims to be filed decades after injury in cases of concealment. Additionally, 
California's MICRA cap on non-economic damages, while substantially higher post-Assembly Bill 35, 
remains more restrictive than caps in other states like New York or Florida, and less restrictive than states 
with no caps at all[57]. For practitioners with multi-state practices, California represents a relatively restrictive 
environment for plaintiff recovery compared to the Ninth Circuit's neighboring states like Washington and 
Oregon, but a more favorable environment than many Southern states. 

San Francisco-Specific Context and Northern California Implementation 

San Francisco Superior Court Medical Malpractice Docket and Judge Preferences 

The San Francisco Superior Court (located at 100 Montgomery Street, Suite 800, San Francisco, CA 
94104and related locations) maintains a substantial medical malpractice docket, with judges specializing in 
complex civil litigation including healthcare negligence claims. While the state uses random assignment of 
judges to cases, practitioners in Northern California have observed certain tendencies among San Francisco 
judges regarding medical negligence cases. 

Judges in the San Francisco court have demonstrated receptivity to expert testimony establishing the standard 
of care through national standards rather than local or regional comparisons, consistent with [Flowers v. 
Torrance[24]. The court has also shown willingness to grant summary judgment motions in cases where 
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plaintiff experts opine only to "possible" rather than "probable" causation, reflecting strict adherence to the 
reasonable medical probability standard[24]. However, the court has been less sympathetic to defense 
attempts to exclude plaintiff expert testimony on the grounds of competing alternative causes, consistent with 
California's comparative negligence framework[28][31]. 

The San Francisco court has also been receptive to life care planning evidence in cases involving catastrophic 
injuries, particularly where life care planners use current prevailing rates for services in the San Francisco Bay 
Area, which exceed national averages due to regional cost-of-living variations[54][55]. Judges have permitted 
recovery for higher cost-of-living adjustments in future care calculations for plaintiffs residing in the Bay 
Area[54]. 

Pre-Litigation Notice Requirements and San Francisco Institutional Practices 

San Francisco-based healthcare providers and their insurers have developed standardized responses to Section 
364 notices of intent to sue. Major hospital systems including UCSF Health, Zuckerberg San Francisco 
General Hospital, and Kaiser Permanente Northern California typically respond to notices within the 90-day 
period with formal requests for detailed discovery of medical records and patient histories[3]. Healthcare 
insurers in the region frequently utilize the notice period to initiate internal investigations, retain defense 
counsel, and retain defense medical experts for early evaluation. 

Practitioners filing Section 364 notices in San Francisco should expect that notice to larger institutional 
defendants will trigger comprehensive investigation by hospital risk management and legal counsel. 
Importantly, notice to a hospital does not automatically constitute adequate notice to individual physicians 
with independent malpractice insurance; separate notices must be served on identified physicians to satisfy the 
statutory requirement[3]. 

San Francisco Asylum Office Analogue: Local Variations in Discovery and Deposition Practice 

While not a formal procedural requirement, San Francisco judges have established informal practices 
regarding discovery in medical malpractice cases. Judges in the court frequently encourage early exchange of 
expert reports to facilitate settlement discussions, and have been receptive to bifurcated discovery allowing 
parties to complete core medical records discovery before engaging in expert retention and opinion 
formation[12]. This contrasts with some other California courts where full expert discovery occurs only after 
motion practice has concluded. 

Depositions of treating physicians in San Francisco typically occur in formal settings with court reporters, 
rather than informal office settings. Judges have established local practice standards requiring that healthcare 
provider depositions be conducted during non-patient care hours and at locations convenient to the provider's 
practice, recognizing the operational burdens on healthcare delivery[12]. 

Northern California ICE Enforcement Analogue: California State Licensing Board Involvement 

While not directly analogous to immigration enforcement, California medical malpractice cases often intersect 
with Medical Board investigation and disciplinary proceedings. The Medical Board of California, located in 
Sacramento, maintains investigative authority over all physicians in the state[17]. When a medical malpractice 
lawsuit is filed or settled, the defendant physician's attorney or insurer is required by Business and Professions 
Code Section 801.01 to report settlements to the Medical Board[17]. These reports can trigger Board 
investigations and disciplinary proceedings independent of the civil lawsuit. 

Practitioners should be aware that settling a medical malpractice case does not resolve the provider's exposure 
to Medical Board discipline. The Board employs expert reviewers who independently evaluate whether a 
departure from the standard of care occurred[26]. In cases where the Board's expert determines an "extreme 
departure" from the standard of care, disciplinary proceedings including license suspension or revocation may 
follow[26]. 

Port of Entry Analogue: Emergency Department and Critical Care Settings 

Medical malpractice claims arising in emergency department (ED) and intensive care unit (ICU) settings 
require different analysis than claims from outpatient or elective surgery contexts. The standard of care for 
emergency medicine is modified by the emergency context; emergency physicians are not held to the same 
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standard as specialists in controlled settings[19][21]. However, this context-specific standard does not 
diminish the requirement to meet basic diagnostic and treatment standards under emergency circumstances. 

For Northern California practitioners, claims arising from UCSF Medical Center's emergency department, 
Zuckerberg San Francisco General's trauma center, or Kaiser Permanente's regional ED network require 
careful analysis of the emergency medicine standard, distinguishing between judgment-based decisions made 
under time pressure versus failures to perform basic assessments or follow established protocols[19]. 

Strategic Analysis Framework and Arguments Favoring and Opposing Client Positions 

Arguments Favoring Plaintiff's Position 

The strongest arguments for establishing medical malpractice rest on objective departures from accepted 
standards rather than judgment-based deviations. If the defendant failed to obtain diagnostic imaging when 
imaging protocols require it, failed to obtain a consultation when hospital procedures mandate consultation, or 
failed to implement basic infection control measures documented in the medical record, these objective 
departures present compelling liability arguments[19][21][24]. 

Causation arguments are strongest when the plaintiff's injury would be extremely unusual absent the 
defendant's conduct. For example, if a surgery resulted in perforation of an organ, infection, or bleeding 
requiring emergent intervention, and the medical record shows that the defendant performed the procedure in 
a manner that would predictably cause such complications, causation becomes nearly undeniable[24]. 
Conversely, if the plaintiff's injury would have occurred despite perfect care, causation fails regardless of 
breach. 

Arguments supporting substantial non-economic damages recovery are strongest when the plaintiff 
experiences permanent, disabling, or severely disfiguring injuries. Permanent paralysis, loss of vision, loss of 
limb function, or severe cognitive impairment support recovery approaching the MICRA caps[13][23]. 
Testimony from the plaintiff, family members, and healthcare providers regarding pain, suffering, and loss of 
life enjoyment provides essential evidence of the injury's impact[23]. 

Strength assessment of arguments: Claims presenting objective departures from standard care, clear causation, 
and severe permanent injuries have strong liability arguments. Claims resting primarily on deviation of 
clinical judgment, or involving injuries with multifactorial causation, have weak to moderate liability 
arguments. 

Arguments Opposing Plaintiff's Position and Government's Strongest Defense Arguments 

Healthcare providers and their insurers present several powerful defenses to medical malpractice claims. First, 
the "respectable minority" doctrine permits physicians to choose among accepted treatments, even if other 
physicians might choose differently[19][24]. If the defendant's treatment fell within the range of treatment 
acceptable to a significant minority of physicians in the relevant specialty, the defendant breaches no standard 
of care[19]. This doctrine significantly narrows plaintiff's burden to prove that the defendant's conduct fell 
below acceptable standards[24]. 

Second, defense arguments based on alternative causation have been strengthened post-2024 by Evidence 
Code Section 801.1, which permits defense experts to opine that alternative causes, if proven probable, may 
have caused the injury[62]. For example, if a plaintiff claims that a surgical complication resulted from 
negligent technique, the defense may present expert testimony that the complication resulted from the patient's 
underlying condition, pre-existing infections, or post-operative patient non-compliance with care 
instructions[62]. The revised standard requires the defense expert to opine that the alternative cause is 
probable (not merely possible), but substantial published literature supports most common alternative 
causes[62]. 

Third, the comparative negligence defense permits healthcare providers to argue that the plaintiff's non-
compliance with medical advice, failure to disclose relevant medical history, failure to follow post-operative 
instructions, or other patient conduct contributed to the harm[28][31]. California's pure comparative 
negligence rule means that even if the plaintiff is 90% at fault due to non-compliance, the plaintiff can recover 
the remaining 10% of damages, but the defense argument still reduces recovery substantially[28][31]. 
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Fourth, the collateral source doctrine, as modified by Civil Code Section 3333.1, allows defendants to present 
evidence that the plaintiff's medical expenses were paid by insurance at negotiated rates substantially lower 
than billed rates[52][55]. By presenting evidence that the plaintiff paid only $50,000 in actual medical 
expenses despite $200,000 in billed charges, defendants reduce the economic damages component 
significantly[52][55]. 

Strength assessment of defenses: Healthcare providers have strong defenses resting on respectable minority 
doctrine and alternative causation theories. Causation defenses are moderate to strong unless the plaintiff's 
evidence eliminates all reasonable alternative explanations. Comparative negligence defenses are typically 
weak unless the plaintiff demonstrably violated medical advice or failed to disclose material medical history. 

Risk Assessment Framework and Likelihood of Success Across Claim Profiles 

Profile 1: Clear Breach, Strong Causation, Severe Damages 

Claims presenting objective departures from standard care (failure to diagnose when imaging was indicated, 
failure to follow hospital protocols documented in policies, retention of surgical instruments, gross dosing 
errors in medication), demonstrable causation through expert testimony, and permanent disabling injuries 
have moderate to high probability of success. These claims typically settle for damages approaching the 
MICRA non-economic caps plus substantial economic damages. Estimated settlement value: 60-75% of cap-
adjusted total damages. Likelihood of trial victory if case proceeds: moderate to high (55-70%), depending on 
jury composition and defense medical expert credibility. 

Profile 2: Judgment-Based Deviation, Unclear Causation, Moderate Damages 

Claims resting on arguments that the defendant made a poor clinical judgment (chose one treatment over 
another, did not order a test that might have diagnosed a condition, did not refer to a specialist), or involving 
injuries with multifactorial causation (infection might have resulted from patient's compromised immune 
status or contamination during patient's post-operative care at home), face substantial defense obstacles. These 
claims depend critically on expert testimony that the defendant's judgment fell below standards, which is 
difficult to establish when published literature supports multiple treatment approaches. Estimated settlement 
value: 15-40% of cap-adjusted total damages if settlement is achieved. Likelihood of trial victory: low to 
moderate (25-40%), with high risk of summary judgment dismissal on breach or causation grounds. 

Profile 3: Catastrophic Injury, Substantial Economic Damages Component, Lifetime Care Needs 

Claims involving permanent total disability, lifelong care needs, or requiring life care planning support 
recovery of substantial economic damages uncapped by MICRA, creating total recoverable values potentially 
exceeding $2-5 million even if non-economic damages are capped. The life care planning component becomes 
critical; expert life care planners can testify to costs of home care attendants, adaptive equipment, future 
surgeries, and accommodations extending decades[54][55]. These cases have higher settlement values not 
because of higher probability of liability, but because total economic exposure to defendants is substantially 
higher. Estimated settlement value: proportional to economic damages (uncapped) plus moderate to full non-
economic damages caps. Likelihood of trial victory: depends on breach and causation clarity, not on damages 
magnitude. 

Evidentiary Vulnerabilities and Critical Factual Weaknesses 

Plaintiff attorneys should identify critical factual vulnerabilities early in evaluation: 

First, temporal causation problems arise when significant time elapses between the alleged negligence and the 
appearance of injury. If a physician fails to diagnose a condition in 2023, but the plaintiff's injury does not 
manifest until 2024 or later, the defendant will argue that intervening causes (subsequent infections, injuries, 
natural disease progression) broke the causal chain[24]. Temporal proximity between breach and injury 
supports causation; temporal distance undermines it. 

Second, plaintiff non-compliance vulnerabilities exist when the plaintiff disregarded medical advice, failed to 
take prescribed medications, or failed to follow post-operative restrictions. If a post-operative patient was 
advised to avoid heavy lifting and deliberately violated these instructions, suffering injury as a result, the 
defendant's defense of comparative negligence becomes powerful[28][31]. 
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Third, pre-existing condition vulnerabilities arise when the plaintiff had pre-existing medical conditions that 
independently contribute to the injury. If a diabetic patient undergoes surgery and develops infection, the 
defense will argue that the diabetes, not the surgeon's technique, caused the infection. The plaintiff must 
present expert testimony establishing that the infection resulted from the defendant's breach, not the pre-
existing condition[24]. 

Fourth, expert credential vulnerabilities occur when the plaintiff's expert lacks sufficient familiarity with the 
specific procedure or condition, or has published contrary opinions, or has been disqualified in prior cases. 
Defendants conduct detailed Westlaw searches of expert testimony to identify any prior testimony, 
publications, or case dismissals that contradict the expert's current opinions[23]. 

Practical Implementation Roadmap and Required Forms and Documentation 

Step-by-Step Timeline for Recommended Strategy 

Months 0-1: Immediate Actions Upon Client Engagement 

Upon retaining a client with a potential medical malpractice claim, the plaintiff attorney must immediately 
determine whether the statute of limitations deadline is approaching. Calculate the deadline using two 
formulas: (1) three years from the negligent act, and (2) one year from discovery of the injury, taking 
whichever occurs first[1]. If either deadline is within 120 days, pre-litigation notice must be served 
immediately[3]. If either deadline is within 30 days, filing a complaint contemporaneously with notice is 
prudent to prevent statute of limitations expiration[6]. 

Simultaneously, obtain all medical records from the defendant healthcare provider(s) and any other providers 
who treated the plaintiff during the relevant period. Request complete medical records including all clinical 
notes, diagnostic imaging reports, laboratory results, consultation notes, operative reports, discharge 
summaries, and all correspondence between providers[73]. Under California Health and Safety Code Section 
123100 et seq., healthcare providers must produce records within 15 business days of request; utilize formal 
requests with certified mail and required statutory language to ensure compliance[73]. 

Engage a qualified medical expert for initial case evaluation. The expert must be licensed in California or 
another state, must have substantial familiarity with the medical issues at stake, and must have training, 
education, or clinical experience in the relevant specialty[23]. The expert's initial review determines whether a 
reasonable basis exists for the plaintiff's claim and whether breach of the standard of care is evident from the 
medical records[23]. 

Months 1-2: Pre-Litigation Notice and Expert Evaluation 

Prepare and serve the Section 364 notice of intent to sue within the statutory window (at least 90 days before 
filing suit)[3]. The notice must identify the legal basis of the claim, describe the type of loss sustained, and 
specifically detail the nature of injuries suffered[3]. No particular form is required, but the notice should be 
clearly labeled "Notice of Intent to Sue" and should be served via methods calculated to provide actual notice 
(certified mail, personal service, or other methods confirming receipt)[3]. Failure to serve notice precludes 
filing the lawsuit; improper notice does not constitute adequate notice[3]. 

Concurrently, request the medical expert to provide a detailed report addressing: (1) the applicable standard of 
care in the defendant's specialty, (2) the defendant's adherence to that standard, (3) any deviation from the 
standard, (4) causation analysis linking the deviation to the plaintiff's injury, and (5) the reasonableness of the 
deviation (respectable minority doctrine)[23]. The expert's conclusions should be stated with appropriate 
qualifications: "It is my opinion, to a reasonable degree of medical certainty [or probability], that..." rather 
than conclusory statements[23]. Retain the expert through written engagement letter specifying the expert's 
hourly fee, retainer requirements, and availability for deposition and trial testimony[23]. 

Months 2-3: Demand Package Preparation and Pre-Litigation Settlement Negotiations 

Prepare a detailed demand package for the defendant's liability insurance carrier and counsel (if not retained 
by the insurer). The demand package should include: (1) cover letter explaining the claim, (2) executive 
summary of damages, (3) chronological narrative of the alleged malpractice, (4) medical records with pages 
tabbed and indexed, (5) expert declaration summarizing opinions and supporting the allegation of breach and 
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causation, (6) documentation of economic damages (medical bills, lost wage statements, future care cost 
estimates), and (7) demand for specific settlement amount[64][67]. 

The settlement demand should be calculated using methodologies established in California case law. For 
economic damages, sum all past medical expenses, lost wages, and obtain life care plan estimates for future 
medical expenses if applicable[54][55]. For non-economic damages, apply either the multiplier method 
(multiply economic damages by 1.5 to 5, depending on severity) or the per diem method (assign daily dollar 
amount for each day of suffering)[66][69]. The demand demand figure should be 75-100% higher than the 
plaintiff attorney's internal settlement estimate, to allow room for negotiation[64]. 

Concurrently, request that the defendant's counsel stipulate to extension of the statute of limitations to permit 
further settlement discussions. If no settlement demand is made or the defendant's insurer is unresponsive, file 
the complaint within the statutory deadline to preserve the plaintiff's rights[1][3]. 

Months 3-6: Complaint Filing and Initial Pleading Phase 

File the complaint in the appropriate California Superior Court (usually the county where the defendant 
provided care or where the plaintiff resides) within the statute of limitations deadline[1]. The complaint must 
allege: (1) the professional relationship between plaintiff and defendant, (2) the specific acts or omissions 
constituting breach of the standard of care, (3) causation of injury, and (4) resulting damages[19][24]. The 
complaint should be detailed enough to state a claim for relief with sufficient specificity, not merely 
conclusory allegations[24]. 

Concurrently with or immediately after complaint filing, serve the defendant with a certificate of merit or 
expert declaration establishing that the plaintiff's attorney has reviewed the medical records with a qualified 
expert, and that the expert has concluded there is a reasonable probability that the plaintiff will prevail on the 
claim[23]. Although California does not formally require a certificate of merit like some other states, many 
judges require such documentation before proceeding past demurrer[23]. 

Anticipate the defendant's response, which will likely include: (1) demurrer to the complaint challenging 
sufficiency of pleadings, (2) answer with general and specific denials, (3) affirmative defenses (comparative 
negligence, assumption of risk, statute of limitations expiration), and (4) cross-complaint against other 
providers or hospitals for indemnity[78]. Respond to demurrers with opposition showing that the complaint 
alleges facts sufficient to state a claim[78]. 

Months 6-12: Discovery Phase and Expert Retention 

Engage in formal discovery, including: (1) service of interrogatories requesting the defendant's account of the 
medical encounter, documentation of training and experience, prior similar claims or lawsuits, and insurance 
coverage[12], (2) production of documents requests for medical policies, protocols, training records, and 
communications regarding the plaintiff's care[12], and (3) depositions of the defendant healthcare provider, 
nursing staff present during care, hospital administrator regarding policies, and other witnesses with 
knowledge[12]. 

Retain the defense medical expert (retained by the defendant's counsel or insurer) through receipt of the 
expert's declaration and curriculum vitae. Depose the defense expert, challenging the bases for opinions, 
alternative causation theories, and the expert's publication history or prior testimony contradicting current 
opinions[23]. Post-2024, challenge whether the defense expert's opinions meet the "reasonable degree of 
medical probability" standard required by Evidence Code Section 801.1[62]. 

Exchange expert declarations with the defendant 90 days before trial (or 20 days after demand, whichever is 
closer to trial)[47]. Prepare detailed expert declaration for plaintiff's main expert and any supplemental experts 
addressing specific issues (economic damages, life expectancy for life care planning, psychology of pain and 
suffering, etc.)[47]. 

Months 12-18: Mediation and Settlement Negotiations 

Initiate mediation with a retired judge or experienced mediator in medical malpractice cases. Prepare detailed 
mediation statements for both the plaintiff and defense, presenting the strongest arguments for respective 
positions, damages calculations, and settlement ranges[64][67]. Most medical malpractice cases settle during 
or shortly after mediation[20]. 
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If mediation does not produce settlement, prepare for trial by: (1) completing all outstanding discovery, (2) 
filing motions in limine to exclude unreliable evidence or undisclosed experts, (3) obtaining final expert 
reports in final form for trial presentation, (4) preparing jury instructions tailored to the specific facts and legal 
issues, and (5) developing direct examination and cross-examination strategies for expert and lay witnesses. 

Required Forms and Current Versions 

The primary forms required in California medical malpractice litigation are: 

Complaint (Form-Free): California permits attorneys to draft complaints in their own format, provided they 
comply with pleading standards in Code of Civil Procedure SectionSection 455-456. The complaint must 
include: (1) caption identifying plaintiff, defendant, and court; (2) statement of facts with sufficient specificity 
that defendants understand the claims; (3) numbered counts (separate counts for each theory of liability); and 
(4) prayer for relief specifying the relief sought[78][81]. 

Answer (Form-Free): Defendants file answers admitting or denying the complaint's allegations, asserting 
affirmative defenses, and filing cross-complaints if applicable[78][81]. The answer must be served within 30 
days of being served with the complaint[78][81]. 

Interrogatories (Form-Free): Parties serve written questions requesting information from opposing parties. 
Responses must be provided within 30 days of service, and responses are made under penalty of perjury[12]. 
Standard interrogatories request the opposing party's version of events, identification of witnesses, documents 
reviewed, expert witnesses retained, and insurance coverage[12]. 

Requests for Production of Documents (Form-Free): Parties request specific categories of documents from 
opposing parties. Responses must be provided within 30 days of service[12]. Standard requests in medical 
malpractice cases include: all medical records related to plaintiff's care; all policies, protocols, and training 
materials; all communications regarding plaintiff's care; incident reports; risk management documentation; 
and insurance policies[12]. 

Deposition Notice and Subpoena: Attorneys issue deposition notices to parties and subpoenas to non-parties, 
requiring their appearance for sworn testimony before a court reporter[12]. Depositions must be noticed at 
least 14 days in advance, and must be taken at locations reasonably convenient to the deponent[12]. Medical 
professionals' depositions are typically scheduled outside normal patient care hours[12]. 

Declaration (Form-Free): Both expert and lay witnesses provide declarations under penalty of perjury, sworn 
under California Code of Civil Procedure Section 2015.5, declaring the declarant's knowledge of facts, 
qualifications (for experts), and opinions[46][47]. Declarations must include: (1) statement that declarant is 
competent to testify, (2) statements of personal knowledge or professional qualifications, (3) facts or opinions 
based on competent sources, and (4) signature under penalty of perjury[46][47]. 

Motion in Limine (Form-Free): Parties file motions before trial seeking to exclude unreliable or prejudicial 
evidence from being presented to the jury[12]. For example, plaintiff may file motion in limine to exclude 
evidence of the plaintiff's insurance coverage, while defendant may seek to exclude references to the 
defendant's prior malpractice claims[12]. 

Jury Instructions: Attorneys propose California Judicial Council Civil Jury Instructions (CACI) instructions to 
the judge, with modifications as necessary to fit the specific case facts. Standard instructions include CACI 
No. 500 (medical negligence elements), CACI No. 501 (standard of care for healthcare professionals), and 
CACI No. 430 (causation)[24][58]. 

Evidence Gathering Checklist and Evidentiary Requirements 

Medical Records: 

Complete medical records from defendant healthcare provider(s): clinical notes, diagnostic imaging, 
laboratory results, consultation reports, operative reports, discharge summaries[73] 

Medical records from treating physicians post-incident: documentation of injuries, treatments, complications, 
ongoing care needs[73] 

Billing statements from all healthcare providers documenting charges for post-malpractice care[73] 
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Medical records from the plaintiff's primary care physician showing prior medical history and baseline health 
status[73] 

Documentary Evidence of Standards and Policies: 

The defendant hospital or clinic's own written policies, protocols, and procedures applicable to the type of 
care at issue[9][19] 

Documentation of training provided to the defendant regarding the relevant procedure or condition[26] 

Published clinical guidelines and standards from medical societies (American Medical Association, specialty-
specific societies, hospital accreditation organizations)[19][21] 

Regulatory standards and licensing board requirements applicable to the defendant's scope of practice[19] 

Expert Evidence: 

Written declaration or report from qualified medical expert addressing standard of care, breach, causation, and 
damages[23] 

Curriculum vitae of expert demonstrating qualifications, training, clinical experience, and prior expert 
testimony[23] 

Published literature, case studies, or clinical guidelines cited by expert in support of opinions[60] 

Prior depositions or testimony of the expert from other cases[23] 

Economic Damages Evidence: 

Medical bills and invoices from all healthcare providers who treated plaintiff post-incident[73] 

Documentation of insurance payments and out-of-pocket payments for medical care[52] 

Employment records showing pre-incident and post-incident earning capacity (pay stubs, tax returns, 
employer verification letters)[20][23] 

Life care plan prepared by qualified life care planning expert for cases involving permanent injuries[54][55] 

Vocational expert evaluation if the plaintiff's earning capacity is affected[20][23] 

Non-Economic Damages Evidence: 

Testimony from plaintiff regarding pain, suffering, and impact on daily activities and quality of life[23][66] 

Testimony from family members regarding plaintiff's personality changes, functional limitations, and loss of 
companionship[23][69] 

Medical and psychological records documenting depression, anxiety, PTSD, or other psychological 
consequences of the injury[23][66] 

Photographs or video documentation of the plaintiff's physical condition, limitations, and quality of life 
changes[23] 

Expert testimony from psychologists or mental health professionals regarding emotional and psychological 
consequences of the injury[23] 

Witness Evidence: 

Identification and deposition of fact witnesses with knowledge of the plaintiff's condition before and after the 
alleged malpractice[23] 

Identification of nursing staff, technicians, or other healthcare personnel present during the relevant medical 
encounter[23] 

Prior statements or incident reports filed by healthcare staff immediately after the adverse event[9] 

Testimony regarding the defendant's reputation, prior disciplinary actions, or prior claims (if admissible)[23] 
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Spanish-Language Resources and Bilingual Considerations 

While California medical malpractice cases are conducted in English in courts, many clients, family members, 
and witnesses may be Spanish speakers. The following resources support bilingual practice: 

Medical Records Translation: Retain certified medical translators for translating medical records into Spanish 
for client understanding[73] 

Expert Declaration Translation: Obtain certified English translations of any expert declarations or reports 
obtained from Spanish-language sources[23] 

Interpreter Services: Arrange court-approved interpreters for plaintiff's deposition and trial testimony[12] 

Client Communication: Provide case updates, settlement offers, and legal strategies in Spanish to non-
English-speaking clients[12] 

For practitioners in the Bay Area, organizations like Raices Pediatricas and local bar associations provide 
referrals to certified Spanish translators and interpreters qualified in medical terminology. 

Expert Witness Requirements and Role in Medical Malpractice Cases 

Expert Qualification Standards and Necessary Expertise 

California Evidence Code Section 720 requires that expert witnesses possess "special knowledge, skill, 
experience, training, or education in the subject matter of the testimony"[23]. In medical malpractice cases, 
experts must be physicians or healthcare professionals licensed in California or another state, with substantial 
familiarity with the specific medical procedure or condition at issue[23]. An expert must have training and 
experience sufficient that a jury can reasonably credit the expert's opinions[23]. 

Courts generally require that an expert have clinical experience, not merely academic training. A physician 
who holds a medical degree but has never practiced in the relevant specialty typically cannot testify regarding 
the standard of care[23]. Conversely, an experienced practitioner with extensive patient care experience but 
minimal academic credentials is generally qualified[23]. 

The nature of the specific expertise required depends on the claim. For surgical malpractice, the expert must 
be a surgeon in the relevant specialty (orthopedic, vascular, general, etc.)[23]. For misdiagnosis claims, the 
expert should be a physician in the medical specialty relevant to the condition that was misdiagnosed (internal 
medicine, emergency medicine, radiology, etc.)[23]. For nursing malpractice, a registered nurse with hospital 
experience in the relevant unit (intensive care, emergency department, etc.) is appropriate[23]. 

Post-2024, under Evidence Code Section 801.1, experts offering opinions on alternative causation must be 
able to opine that the alternative cause is probable (more likely than not), not merely possible[62]. This 
heightened standard has resulted in exclusion of defense experts offering speculative alternative causes 
unsupported by adequate medical evidence[63]. 

Locating and Retaining Medical Experts 

Plaintiff attorneys locate qualified medical experts through several methods. First, the expert network 
maintained by plaintiff bar associations (Consumer Attorneys of California, American Association for Justice) 
provides referrals to experienced malpractice experts with established track records of supporting plaintiff 
claims[23]. These networks typically organize experts by specialty and geographic location. 

Second, expert broker services (Expert Institute, LawCom, DK Expert Network) maintain searchable 
databases of physicians willing to consult and testify in medical malpractice cases, organized by specialty, 
geographic location, and prior testimony experience[23]. These services also provide background information 
and prior case history[23]. 

Third, direct recruitment through inquiries to academic medical centers, hospital departments, and physician 
groups can identify local or regional experts willing to consult[23]. However, many physicians are reluctant to 
testify against colleagues, necessitating persistence in identifying cooperative experts[23]. 

Upon identifying a qualified expert, retain the expert through written engagement letter specifying: (1) hourly 
consultation fee, (2) expert's availability for depositions, trial testimony, and telephone consultations, (3) 
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retainer requirement, (4) cancellation policies, (5) confidentiality obligations, and (6) conditions under which 
the expert may be disclosed to opposing counsel[23]. Expert fees in medical malpractice cases typically range 
from $300-$800 per hour for consultation and depositions, and $3,000-$7,000 per day for trial testimony[23]. 

Expert Disclosure and Procedural Requirements 

Under California Code of Civil Procedure Section 2034.210 et seq., expert witness information must be 
exchanged at least 50 days before trial or 20 days after demand, whichever is closer to trial[47]. The exchange 
must include: (1) the expert's name and address, (2) a declaration containing the expert's qualifications, (3) a 
summary of the substance of the expert's expected testimony, (4) an affidavit that the expert reviewed the 
medical records and agrees to testify, and (5) the expert's hourly rate and estimated fees[47]. 

Failure to disclose an expert generally results in exclusion of that expert's testimony at trial, with limited 
exceptions for rebuttal testimony of non-retained experts (treating physicians) and impeachment 
testimony[47]. This rule creates severe consequences for plaintiffs who fail to timely disclose retained 
experts[47]. 

For treating physicians (plaintiff's treating providers), disclosure requirements are relaxed. Treating physicians 
who will testify regarding the plaintiff's condition, injuries, and prognosis need not be formally designated as 
"experts" and are exempt from the declaration requirement[47]. However, if the treating physician will also 
testify regarding the standard of care or causation, the physician must be disclosed as an expert with 
appropriate declarations[47]. 

Damages Calculations and MICRA Limitations 

Economic Damages Components and Calculation Methodology 

Economic damages in medical malpractice cases encompass all tangible, quantifiable losses resulting from the 
defendant's negligence[23][66]. These include: 

Past Medical Expenses: Sum of all medical bills incurred from the time of the negligent act through the date 
of settlement or trial. Obtain itemized medical bills from all healthcare providers, insurance company records 
showing amounts paid and patient responsibility, and documentation of out-of-pocket payments[23][66]. 
Under California law, the proper measure of medical damages is the amount actually paid or payable, not the 
amount billed, particularly where insurance payments are negotiated at reduced rates[52][55]. 

Future Medical Expenses: For cases involving permanent injuries, calculate projected future medical costs 
using life care planning. A qualified life care planner (typically a registered nurse with rehabilitation 
experience and specialized training in life care planning) reviews the plaintiff's diagnosis, prognosis, and 
anticipated care needs, and obtains current market rates for services in the relevant geographic area[54][55]. 
Future costs are projected over the plaintiff's life expectancy, adjusted for inflation and the present value of 
money (unless periodic payment judgment is invoked)[54][55]. 

Life care planning should address: (1) future surgeries or major procedures, (2) ongoing medication 
management and pharmacy costs, (3) home health care attendants or personal care assistants, (4) adaptive 
equipment and home modifications, (5) transportation and vehicle modifications, (6) rehabilitation or therapy 
services, and (7) medical supplies and durable medical equipment[54][55]. In the San Francisco Bay Area, 
where cost of living is substantially higher than national averages, future care costs for a severely injured 
plaintiff can exceed $50,000 to $100,000 annually[54]. 

Lost Wages and Lost Earning Capacity: For plaintiffs who were employed at the time of the negligent act, 
calculate lost wages from the date of incident through either the date of settlement or the date of trial (for past 
damages)[20]. For permanent injuries affecting future earning capacity, obtain vocational expert evaluation of 
the plaintiff's reduced earning potential, accounting for the plaintiff's age, education, skills, and job market 
conditions[20]. 

Calculate lost wages using pay stubs, tax returns, and employment verification letters from the plaintiff's 
employer[20]. For self-employed plaintiffs, use tax returns and business records to establish pre-incident 
income[20]. For plaintiffs unable to work in their prior occupation, calculate the difference between pre-
incident income and post-incident earning capacity in available employment[20]. 
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Household Services: If the plaintiff's injuries prevent performance of household tasks previously performed 
by the plaintiff, calculate the value of replacement household services (housekeeping, childcare, cooking, yard 
maintenance) at market rates for those services in the relevant geographic area[20][23]. Expert testimony from 
a household services expert is typically necessary to establish reasonable market rates[20]. 

Property Damage: In cases where the plaintiff's property was damaged as a result of the medical negligence 
(e.g., damage to the plaintiff's person requiring treatment of infections or complications), calculate repair or 
replacement costs[20]. 

Non-Economic Damages and MICRA Caps 

Non-economic damages compensate the plaintiff for intangible losses: pain and suffering, loss of enjoyment 
of life, disfigurement, emotional distress, and loss of consortium (for family members)[23][66][69]. Unlike 
economic damages, these damages lack objective, quantifiable measures. 

California Civil Code Section 3333.2, as amended by Assembly Bill 35 (effective January 1, 2023), caps non-
economic damages in medical malpractice cases[2][13]. As of January 1, 2026, the caps are: 

Non-fatal personal injury: $470,000, increasing by $40,000 annually until 2033, reaching $750,000, then 
increasing 2% annually thereafter[13] 

Wrongful death: $650,000, increasing by $50,000 annually until 2033, reaching $1,000,000, then increasing 
2% annually thereafter[13] 

The caps apply regardless of the number of defendants in a single category (health care providers, health care 
institutions, or unaffiliated providers/institutions)[2]. However, Assembly Bill 35 created three separate cap 
categories, permitting separate caps for each category if a claim involves defendants from multiple 
categories[2]. For example, if a case involves both a hospital (health care institution) and an independent 
surgeon (health care provider), two separate $470,000 caps may apply, creating aggregate cap of $940,000 for 
non-economic damages[2][13]. 

Calculating non-economic damages involves use of two methodologies: the multiplier method and the per 
diem method[66][69]. 

Multiplier Method: This method multiplies the total economic damages by a factor ranging from 1.5 to 5, 
depending on the severity and permanence of injuries[66][69]. More severe injuries, involving permanent 
disability, chronic pain, or loss of life enjoyment, justify higher multipliers[66][69]. A temporary injury with 
full recovery might justify a 1.5 multiplier, while permanent paralysis or loss of sensation might justify a 4 to 
5 multiplier[66][69]. 

Per Diem Method: This method assigns a daily dollar amount for each day the plaintiff suffers from the injury, 
from the date of incident through trial or the anticipated date of recovery[66][69]. The daily amount typically 
reflects the plaintiff's daily earnings (though this is not a rigid requirement) and is multiplied by the number of 
days of suffering[66][69]. This method is more commonly used in cases with relatively short recovery periods 
(weeks or months) rather than permanent conditions[66][69]. 

Both methods are permitted under California law; juries may use either method or consider both in 
determining an appropriate non-economic damages award[66][69]. 

Calculation Strategies to Maximize Recovery Within Caps 

Plaintiff attorneys employ several strategies to maximize non-economic damages recovery within the MICRA 
caps: 

First, emphasize the severity and permanence of injury in jury selection and opening statement. Injuries 
resulting in permanent paralysis, loss of vision, loss of limb function, cognitive impairment, or chronic pain 
support awards approaching the statutory caps[13][23]. Injuries with temporary effects or full recovery 
typically result in awards significantly below the caps[13]. 

Second, present compelling testimony from the plaintiff regarding daily suffering, functional limitations, and 
impact on relationships and quality of life[23][66]. Plaintiff testimony describing inability to walk, loss of 
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independence, loss of sexual function, or loss of ability to care for children is more persuasive than lay 
testimony from family members regarding the plaintiff's suffering[23][66]. 

Third, present expert testimony from mental health professionals (psychologists, psychiatrists) documenting 
depression, anxiety, post-traumatic stress, or other psychological consequences of the injury[23][66]. Medical 
evidence of psychological injury strengthens non-economic damages claims[23][66]. 

Fourth, in cases with multiple categories of defendants, structure the pleadings to invoke multiple damage 
caps. If the claim involves both a hospital and an independent physician, allege separate causes of action 
against each, creating potential for separate caps under Assembly Bill 35[2][13]. However, this strategy 
requires careful pleading to ensure each claim is sufficiently distinct[2]. 

Wrongful Death Damages and Survival Action Damages 

California law permits two distinct types of damages in cases resulting in death: wrongful death damages 
under Code of Civil Procedure Section 377.60, and survival action damages under Code of Civil Procedure 
Section 377.30[77][80]. 

Wrongful Death Damages: These compensate the deceased's surviving family members for losses they suffer 
due to the death[77][80]. Recoverable damages include: (1) loss of financial support the deceased would have 
provided, (2) loss of companionship, guidance, and emotional support, (3) funeral and burial expenses, and (4) 
mental anguish experienced by survivors[77][80]. Wrongful death claims are filed by the personal 
representative of the deceased's estate on behalf of the surviving family members[77][80]. 

The wrongful death statute of limitations is two years from the date of death (not from the date of the 
negligent act)[80]. This means that even if the statute of limitations for the malpractice claim has expired, 
surviving family members have two years from death to file a wrongful death action[80]. 

Survival Action Damages: These compensate the deceased's estate for losses the deceased suffered between 
the negligent act and death[77][80]. Recoverable damages include: (1) medical expenses incurred between 
injury and death, (2) lost wages during the period the deceased was unable to work, (3) pain and suffering 
experienced by the deceased, and (4) property damage[77][80]. Survival actions are filed by the personal 
representative of the estate, with recovery going to the estate (not directly to family members)[77][80]. 

The survival action statute of limitations is two years from the wrongful act or six months from the date of 
death, whichever is later[80]. This means that if the deceased lived a significant time after the negligent act 
(months or years), the survival action deadline extends to six months after death[80]. 

In cases involving immediate death (death within hours or days), survival damages are minimal because little 
pain and suffering occurred[77][80]. In cases involving death after prolonged illness or suffering (death 
months or years after the negligent act), survival damages can be substantial, particularly if the deceased 
required extensive medical care[77][80]. Many wrongful death cases include both survival action and 
wrongful death claims to maximize recovery[77][80]. 

Periodic Payment Judgment and Present Value Calculations 

Under California Code of Civil Procedure Section 667.7, if a defendant demands periodic payment (which 
most medical malpractice defendants do in their answer), future damages exceeding $250,000 must be paid in 
periodic payments over time rather than as a lump sum[54]. This provision significantly affects the value of 
future damages awards, because money paid in the future is worth less than money paid today (the "time value 
of money")[54]. 

If a defendant does not demand periodic payment, the jury awards a lump sum reduced to present value. The 
discount rate applied is typically the rate of return on relatively safe investments (currently 1-3% 
annually)[54]. A $1,000,000 life care plan discounted to present value at 2% annual return results in a present 
value award of approximately $810,000, representing a reduction of 19%[54]. 

However, if the defendant demands periodic payment, the jury should award the full (undiscounted) future 
care costs, and the court structures payment over time without applying a discount[54]. This is because 
applying a discount to undiscounted periodic payments results in the plaintiff receiving compensation twice 
reduced, once by the discount and again by the deferral of payment[54]. 
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Plaintiff attorneys must ensure that instructions to the jury make clear that if the defendant demands periodic 
payment, the jury should award the full, gross amount of future care costs without reducing to present 
value[54]. Failure to obtain proper jury instructions results in double discounting and significantly reduced 
recovery[54]. 

Preservation and Appeal Strategy 

Immigration Court Level Analogue: Trial Court Strategic Considerations 

At the trial court level, plaintiff attorneys should focus litigation strategy on winning at trial and preserving 
strong appellate record simultaneously. Three considerations guide this strategy: 

First, identify arguments likely to succeed before the trial judge versus arguments requiring jury 
consideration. Summary judgment motions on purely legal questions (statute of limitations expiration, 
adequacy of notice, failure to state a cause of action) may be resolved in the plaintiff's favor before trial[78]. 
Conversely, factual questions regarding the standard of care, breach, causation, and comparative negligence 
must be presented to the jury[24]. 

Second, preserve record for appeal by ensuring that all significant evidentiary offers and rulings are properly 
documented. When the judge excludes key expert testimony or refuses to instruct the jury on a legal theory, 
object on the record and request a statement of decision explaining the judge's reasoning[81]. Without 
adequate record-making, appellate courts will not reverse exclusionary rulings[81]. 

Third, develop trial strategy with post-trial motions and appeals in mind. Arguments that may not persuade a 
jury (technical breach of standard of care, comparative negligence allocation) may persuade an appellate court 
reviewing legal standards[81]. Preserve such arguments through evidence presentation and jury instructions 
even if trial success appears unlikely[81]. 

BIA Appeal Level Analogue: Medical Malpractice Appeal Strategy 

If the plaintiff loses at trial or receives an inadequate jury verdict, the plaintiff has the right to appeal to the 
Court of Appeal (either the First, Second, Third, Fourth, Fifth, or Sixth Appellate District, depending on the 
trial court location)[81]. The appeal must be filed within 60 days of entry of judgment[81]. 

When Appealing Is Strategically Sound: 

Appeals are strategically sound when: (1) the trial court made clear legal error that an appellate court would 
likely reverse (e.g., excluded key expert testimony without proper evidentiary basis, gave incorrect jury 
instruction on the standard of care), (2) the jury verdict is grossly inadequate given the evidence presented 
(e.g., no damages award despite strong evidence of permanent disability), or (3) the trial court's decision 
conflicts with well-established appellate precedent[81]. 

Appeals are not strategically sound when: (1) the jury's verdict reflects weighing of evidence and credibility, 
which appellate courts will not overturn, (2) the legal basis for judgment is sound despite plaintiff's 
disagreement with the result, or (3) the cost of appeal (attorney fees, appellate bond) exceeds the likely 
increased recovery[81]. 

Appellate Bond Requirement: If the plaintiff appeals, the defendant will not be required to post a bond to stay 
execution of a judgment, but the plaintiff (as appellant losing at trial) will likely need to post an appeal bond 
to stay enforcement of a judgment against the plaintiff if the plaintiff is also subject to damages (e.g., in a 
cross-complaint scenario)[43]. The appeal bond must be 150% of the judgment amount if issued by an 
admitted surety insurer, or 200% if posted by the appellant personally[43]. 

Appellate Briefing Strategy: The plaintiff's opening brief on appeal should focus on: (1) legal errors made by 
the trial court (incorrect jury instructions, evidentiary rulings excluding important evidence), (2) factual 
insufficiency of the evidence to support the judgment (if the evidence overwhelmingly supports plaintiff's 
theory), and (3) inadequacy of damages given the evidence presented[81]. 

The plaintiff should not relitigate factual disputes or challenge jury credibility determinations, as appellate 
courts give substantial deference to jury verdicts on factual matters[81]. Instead, focus appellate arguments on 
legal standards, legal error by the trial court, and whether any rational jury could have reached the judgment 
without applying incorrect legal standards[81]. 
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Oral Argument Considerations: If oral argument is granted, plaintiff's counsel should prepare concise 
responses to judges' questions regarding the specific legal errors claimed and why appellate reversal is 
warranted[81]. Appellate judges are generally skeptical of arguments that essentially ask the court to second-
guess a jury's weighing of evidence[81]. 

Federal Court Challenge and Habeas Corpus Strategy 

Medical malpractice claims rarely proceed to federal court, as they are entirely state law matters involving no 
federal question jurisdiction[81]. However, limited circumstances warrant federal court consideration: 

Diversity Jurisdiction: If the plaintiff is a citizen of a different state than the defendant healthcare provider 
(citizenship is based on state residence for individuals), federal diversity jurisdiction is available if the amount 
in controversy exceeds $75,000[81]. Diversity jurisdiction permits filing the case in federal district court and 
applying state law (California law) to the case[81]. 

Federal Question Jurisdiction: If the defendant is a federal employee (e.g., a physician at a Veterans Affairs 
hospital or military medical facility), the plaintiff may be required to pursue claims under the Federal Tort 
Claims Act rather than California state law[81]. These cases proceed in federal court and are subject to 
different procedural rules and damage limitations[81]. 

Habeas corpus challenges are not applicable to medical malpractice cases, as they involve civil matters and 
private defendants, not criminal confinement or constitutional violations[81]. Habeas corpus relief is available 
only in criminal or immigration detention contexts[81]. 

Pending Litigation and Case Outcome Monitoring 

Practitioners should monitor pending litigation in the California Court of Appeal and California Supreme 
Court that may affect controlling law in medical malpractice cases. Several cases pending in early 2026 may 
resolve significant issues: 

Comparative Negligence in Medical Malpractice: Pending cases address whether the comparative negligence 
defense applies equally to medical malpractice claims as to ordinary negligence, and what standard juries 
should apply in allocating fault[28][31]. 

Expert Testimony Standards: Post-SB 652 litigation continues regarding the application of the heightened 
"reasonable medical probability" standard to defense experts, and whether exceptions for impeachment 
testimony swallow the rule[59][62][63]. 

MICRA Cap Constitutionality: Ongoing constitutional challenges to MICRA's damage caps have been 
consistently rejected by California courts, but periodic litigants continue asserting due process and equal 
protection arguments[57]. 

Practitioners should subscribe to case law monitoring services (Westlaw Alerts, Google Scholar Alerts) 
filtering for new appellate decisions in medical malpractice to identify changes in controlling law[81]. 

Alternative Strategies and Contingencies 

Plan B Options If Primary Liability Strategy Faces Obstacles 

If the plaintiff's primary theory of breach of standard of care faces obstacles (credible defense expert 
testimony supporting the defendant's clinical judgment, credible alternative causation theory), consider 
supplementary theories: 

Theory 1: Failure to Obtain Informed Consent: Even if the defendant's treatment was medically appropriate, 
the defendant may have failed to disclose material risks that the plaintiff would have refused the treatment to 
avoid[19][44]. Informed consent claims rest on different legal standards than negligence claims and may 
succeed where negligence claims fail. California law requires disclosure of information a reasonable patient 
would find material to deciding to accept or refuse treatment[44]. This theory requires proving that: (1) the 
risk was not disclosed, (2) a reasonable patient would have declined the treatment if informed of the risk, and 
(3) the undisclosed risk materialized causing injury[44]. 

Theory 2: Violation of Hospital Policy or Protocol: If the hospital or clinic maintained written policies 
establishing standards of care (e.g., requiring consultation before certain procedures, requiring specific 
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diagnostic imaging, requiring particular monitoring), violation of those internal policies may establish 
negligence even if the wider medical community's standard of care is broader than the hospital's own 
policy[9][19]. The defendant's own written policies can be used as evidence of the standard of care applicable 
to that institution[9][19]. 

Theory 3: Vicarious Liability: If the plaintiff cannot establish the individual physician's personal negligence, 
the plaintiff may pursue the hospital or clinic for vicarious liability under the doctrine of ostensible 
agency[42][45]. Under this doctrine, if the hospital held itself out to the public as the provider of care (by 
maintaining an emergency department, operating room, or clinic), patients are justified in believing the 
hospital is responsible for the quality of care provided, and the hospital is liable for the physician's negligence 
regardless of the physician's employment status[42][45]. This theory permits recovery even if the physician is 
an independent contractor rather than a hospital employee[42][45]. 

Time-Sensitive Decisions Requiring Immediate Attention 

Decision 1: Statute of Limitations Deadline Calculation: Immediately upon engagement, calculate whether the 
statute of limitations deadline is approaching. If the deadline is within 120 days, prepare and serve the Section 
364 notice immediately. If the deadline is within 30 days, file the complaint contemporaneously with notice to 
preserve rights[1][3]. Failure to meet the deadline is fatal to the claim; no exceptions exist for attorney error or 
inadvertence[1]. 

Decision 2: Expert Retention Timeline: Retain a qualified medical expert within 30-45 days of engagement. 
The expert's initial review determines whether a reasonable basis exists for the claim. If the expert opines that 
the defendant did not breach the standard of care, seriously consider dismissing the claim rather than 
proceeding with a weak expert whose opinions will not persuade a jury[23]. Proceeding with a weak expert 
wastes resources and creates liability exposure for bringing a frivolous claim[23]. 

Decision 3: Settlement Authority and Negotiation Strategy: Early in litigation, establish with the client the 
client's settlement authority (lowest acceptable amount). Insurance carriers often make "nuisance settlement" 
offers early in litigation to discourage plaintiff's counsel from proceeding. Distinguish between genuine 
settlement offers that deserve consideration and lowball offers designed to frustrate the plaintiff attorney's 
efforts[20][64][67]. Plaintiffs should be counseled that most cases settle, but settlement values improve 
substantially as case development progresses and liability becomes clearer[20]. 

Discretionary Relief Opportunities and Supplementary Claims 

Punitive Damages: In cases involving egregious healthcare provider conduct (e.g., operating while 
intoxicated, deliberately performing unnecessary surgery, recklessly disregarding obvious risks), punitive 
damages may be available under California Civil Code Section 3294[35][38]. Punitive damages require clear 
and convincing evidence of oppression, fraud, or malice (deliberate disregard for human safety)[35][38]. 
However, punitive damages are rare in medical malpractice cases because the statute requires more than mere 
negligence or gross negligence[35][38]. Punitive damages claims must be separately pleaded and typically 
require special procedural approval[35][38]. 

Breach of Contract: If the plaintiff entered into a written agreement with the healthcare provider (e.g., surgical 
consent form promising certain procedures or outcomes), breach of contract claims may supplement 
negligence claims[22]. However, most medical consent forms are disclaimed to prevent contract liability, and 
breach of contract claims are less commonly pursued than negligence claims[22]. 

Violation of Patient Rights: California Health and Safety Code Section 1422 et seq. establishes patient bill of 
rights requiring healthcare facilities to respect patient dignity, privacy, and autonomy[19]. Violations of these 
statutory rights may support damages claims independent of medical negligence, particularly in cases 
involving lack of informed consent or violation of patient privacy[19]. 

Ethical and Professional Conduct Considerations 

Conflict of Interest Analysis and Competence Requirements 

Plaintiff attorneys representing medical malpractice clients must conduct thorough conflict of interest analysis 
before engagement. California Rules of Professional Conduct Rule 1.7 prohibits representation of a client if 
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the representation would be materially limited by a concurrent representation of another client or by the 
attorney's own interests[22]. In medical malpractice practice, conflicts commonly arise when: 

Conflict 1: Prior Representation of Defendant: If the attorney or the attorney's firm previously represented the 
healthcare provider defendant in any matter (even unrelated to the current plaintiff's claim), the attorney 
cannot represent the plaintiff against that defendant without informed written consent of both clients[22]. Such 
conflicts are typically not consentable because they create irreconcilable loyalties[22]. 

Conflict 2: Multiple Plaintiff Representation: If the attorney represents multiple patients injured by the same 
healthcare provider, conflicts may arise if evidence developed in one case is adverse to another plaintiff's 
interests, or if discovery results in evidence that one plaintiff contributed to another plaintiff's injury[22]. 
Attorneys should carefully evaluate whether multiple representation is feasible[22]. 

Conflict 3: Family Relations: If the attorney's family member is a healthcare provider at the defendant 
institution, conflicts of interest exist requiring disclosure and careful consideration of whether representation 
is advisable[22]. 

Regarding competence, California Rules of Professional Conduct Rule 1.1 requires that attorneys provide 
competent representation, which requires legal knowledge, skill, preparation, and experience to handle the 
matter[22]. Medical malpractice law is a specialized field requiring understanding of medical standards, 
causation analysis, expert witness standards, and statutory limitations. Attorneys handling medical malpractice 
cases should have received training in medical malpractice procedure or should associate with counsel 
experienced in medical malpractice[22]. 

Candor to Tribunal and Duty of Honesty 

California Rules of Professional Conduct Rule 3.3 requires candor to the tribunal and prohibits making false 
statements of fact or law to courts[22]. In medical malpractice litigation, candor obligations include: 

Obligation 1: Accurate Statement of Facts: When filing complaints, motions, and settlement proposals, 
attorneys must accurately represent the medical facts, the defendant's conduct, and the plaintiff's injuries[22]. 
Exaggerating facts or misrepresenting causation breaches candor obligations[22]. 

Obligation 2: Accurate Legal Citations: When citing case law to judges, attorneys must ensure that cited cases 
actually support the legal proposition asserted[22]. If a case has been overruled or reversed, counsel must 
disclose this[22]. 

Obligation 3: Disclosure of Adverse Authority: If counsel knows of adverse appellate authority on a material 
point, and opposing counsel has not cited it, counsel must disclose the adverse authority to the court[22]. 

Obligation 4: Good Faith in Discovery: Attorneys must comply with discovery requests in good faith, not 
using discovery rules to harass or burden opposing parties[22]. While privilege and work product protections 
are available, attorneys must not use these protections as pretexts to withhold relevant, nonprivileged 
information[22]. 

Client Communication and File Documentation Standards 

Medical malpractice representation requires thorough client communication. Attorneys should provide written 
engagement agreements specifying: 

The attorney's fee arrangement (contingency percentage, hourly rate, or fixed fee) 

The client's responsibility for costs (expert fees, court filing fees, deposition transcripts) 

The attorney's estimate of timeline and likelihood of recovery 

The attorney's conflict checking process and confirmation of no conflicts 

The scope of representation (trial, appeal, or limited scope) 

Throughout representation, attorneys should provide regular case updates to clients, particularly regarding: 

Filing deadlines and compliance with procedural requirements 
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Expert retention and expert opinions obtained 

Settlement offers and the attorney's recommendation regarding settlement value 

Discovery results and defendant's positions 

Anticipated trial dates and hearing schedules 

File documentation should include: 

Copy of engagement agreement signed by client 

Complete medical records obtained 

Expert engagement letters and expert reports 

All correspondence with opposing counsel 

Copies of all pleadings filed 

Notes of client meetings and telephone calls with client 

Document retention schedules ensuring compliance with minimum 3-year file retention requirements 

Risk Warnings and Disclaimers 

Inherent Risks in Each Strategy and Irreversible Consequences 

Risk 1: Statute of Limitations: Missing the statute of limitations deadline results in permanent loss of the 
claim. No exceptions exist for attorney error, miscalculation, or inadvertence. Once the deadline passes, the 
claim is barred regardless of its merits. Clients should be warned that this is the most critical deadline in 
medical malpractice practice[1]. 

Risk 2: Expert Testimony Requirements: Medical malpractice claims require expert testimony establishing 
that the defendant breached the standard of care. Without a credible expert, the claim cannot proceed. If the 
selected expert proves unpersuasive at deposition, the case becomes very difficult to settle or win. Clients 
should understand that expert witnesses are human and may have weaknesses, inconsistencies, or credibility 
problems[23]. 

Risk 3: Comparative Negligence: California's pure comparative negligence rule means that even if the 
defendant is partially at fault, the plaintiff's recovery is reduced proportionally by the plaintiff's share of 
fault[28][31]. If the jury finds the plaintiff 40% at fault for non-compliance with medical advice, the plaintiff's 
recovery is reduced by 40% regardless of the defendant's primary fault[28][31]. Clients should understand this 
rule and realistic prospects for comparative negligence reductions[28][31]. 

Risk 4: MICRA Damage Caps: Non-economic damages are strictly capped by statute, regardless of how 
severely the plaintiff is injured[2][13]. A catastrophically injured plaintiff may be capped at $470,000 in pain 
and suffering damages[13]. This cap may be frustrating to plaintiffs who believe their suffering warrants 
higher compensation, but the cap is absolute[2][13]. 

Risk 5: Appeal Bond: If the plaintiff loses at trial and appeals, the defendant may require the plaintiff to post 
an appeal bond of 150% of the judgment (if issued by a surety) or 200% (if posted personally) to stay 
enforcement of the judgment during appeal[43]. This bond requirement may be unaffordable for plaintiffs and 
may prevent appeal of meritorious claims[43]. 

Information Requiring Expert Consultation 

Consultation 1: Prior Medical Condition Causation: If the plaintiff had pre-existing medical conditions that 
may have contributed to the injury, consult with a qualified medical expert to determine whether the 
defendant's negligence or the pre-existing condition was the primary cause. This analysis requires medical 
expertise beyond the attorney's competence[24]. 
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Consultation 2: Informed Consent Analysis: If the claim includes an informed consent component, consult 
with an expert regarding what risks a reasonable patient would find material and whether disclosure of 
particular risks would have changed the patient's decision[44]. 

Consultation 3: Life Care Planning for Permanent Injuries: If the plaintiff has permanent injuries requiring 
lifetime care, consult with a qualified life care planner to obtain realistic estimates of future care 
costs[54][55]. Life care planning requires specialized expertise and detailed knowledge of healthcare costs in 
the relevant geographic area[54][55]. 

Consultation 4: Vocational Analysis for Lost Earning Capacity: If the plaintiff's earning capacity is affected, 
consult with a vocational expert to evaluate alternative employment opportunities and realistic future earning 
potential[20]. 

Appendices 

Appendix A: Full Text of Key Statutes 

California Code of Civil Procedure Section 340.5 

California Code of Civil Procedure Section 364 

California Code of Civil Procedure Section 425.13 

California Civil Code Section 3333.1 

California Civil Code Section 3333.2 

California Civil Code Section 3294 

California Evidence Code Section 720 

California Evidence Code Section 801.1 

Appendix B: Key Case Holdings and Full Citations 

Lattimore v. Dickey, 239 Cal.App.4th 959 (2015): Established four-element standard for medical negligence: 
duty, breach, causation, and damages. 

Flowers v. Torrance Memorial Hospital Medical Center, 8 Cal.4th 992 (1994): Standard of care is national, 
not local or regional. 

Young v. Haines, 41 Cal.3d 883 (1986): Code of Civil Procedure Section 340.5 applies to birth injury cases; 
eight-year deadline for minors under age six. 

Broadway v. Danoff, 51 Cal.App.5th 1111 (2020): Notice must precede complaint filing. 

Brown v. Poway Unified School District, 4 Cal.4th 820 (1993): Res ipsa loquitur presumption standards. 

Jennings v. Palomar Pomerado Health Systems, Inc., 202 Cal.App.4th 1456 (2012): Causation must be proven 
to reasonable medical probability. 

Kline v. Zimmer, Inc., 79 Cal.App.5th 123 (2022): Initial holding permitting defense experts to opine to 
"possible" causes (reversed by SB 652). 

Cuevas v. Contra Costa County, 11 Cal.App.5th 163 (2017): ACA benefits admissible as offset to future 
medical damages. 

Appendix C: Forms and Sample Documents 

Sample Notice of Intent to Sue (CCP Section 364) 

[Letterhead] 

[Date] 

[Defendant Healthcare Provider Name] [Address] 
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Re: Notice of Intent to Sue for Medical Malpractice [Patient Name] v. [Provider Name] 

Dear [Defendant/Defense Counsel]: 

Pursuant to California Code of Civil Procedure Section 364, please be advised that [Patient Name] 
(hereinafter "Plaintiff") intends to commence an action against [Defendant Healthcare Provider Name] 
(hereinafter "Defendant") and will file suit if an appropriate resolution cannot be reached. 

Legal Basis of Claim: Plaintiff seeks damages for professional negligence arising out of Defendant's provision 
of medical services on or about [Date] at [Location]. Specifically, Defendant breached the applicable standard 
of care by: 

[Describe specific acts or omissions constituting breach] 

Nature of Injuries: As a result of Defendant's professional negligence, Plaintiff has suffered the following 
injuries: 

[Describe injuries with specificity] 

Type of Loss Sustained: 

Medical expenses incurred in treating Plaintiff's injuries: [Amount] 

Lost wages and lost earning capacity: [Amount if applicable] 

Pain and suffering and other non-economic damages: [Amount] 

Future medical care costs: [Amount if applicable] 

This notice is provided pursuant to Code of Civil Procedure Section 364 and is not an admission of liability. 
Please contact undersigned counsel within 30 days if Defendant wishes to discuss resolution of this matter. 

Respectfully, 

[Attorney Name] [Attorney Address] [Attorney Phone and Email] 

Sample Expert Declaration (CCP Section 2034.260) 

DECLARATION OF [EXPERT NAME], M.D. 

I, [Expert Name], declare under penalty of perjury that: 

I am a licensed physician in the State of [State], currently practicing in [Specialty] at [Institution/Practice]. 

I am competent to testify regarding the standard of care applicable to [Specialty] physicians in the treatment of 
[Condition] and whether the care provided by [Defendant] met that standard. 

I have reviewed the complete medical records of [Patient Name], dated [Dates], provided to me by [Plaintiff's 
Counsel]. 

I have reviewed the following literature and guidelines regarding the appropriate diagnosis and treatment of 
[Condition]: [List specific references]. 

Based upon my review of the medical records and medical literature, it is my opinion, to a reasonable degree 
of medical probability, that the standard of care applicable to [Specialty] physicians in the diagnosis and 
treatment of [Condition] includes the following: 

[Describe standard of care with specificity] 

In the case of [Patient Name], I further opine, to a reasonable degree of medical probability, that [Defendant] 
deviated from the applicable standard of care by: 

[Describe breach of standard with specificity and citing to medical record pages] 

The deviation from the standard of care was a substantial factor in causing [Patient Name]'s injury, 
specifically: 
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[Describe causation analysis with specificity] 

The injuries sustained by [Patient Name] as a result of [Defendant]'s breach of the standard of care include: 

[Describe injuries] 

I am available to testify by deposition and at trial regarding my opinions expressed herein, and I understand 
that my opinions are subject to cross-examination by defense counsel. 

My customary hourly fee for consultation is $[Amount], and my customary daily fee for trial testimony is 
$[Amount]. 

I declare under penalty of perjury under the laws of the State of California that the foregoing is true and 
correct. 

Executed on [Date] at [City], California. 

[Expert Signature] [Expert Printed Name] [Expert Medical License Number] [Expert Address and Contact 
Information] 

Appendix D: Statute of Limitations Deadline Calculation Worksheets 

Worksheet 1: Basic Deadline Calculation 

Date of Negligent Act: \\\\\\\\\\\\\\\\ 

Three Years from Negligent Act: \\\\\\\\\\\\\\\\ 

Date Injury Was Discovered (or Reasonably Should Have Been Discovered): \\\\\\\\\\\\\\\\ 

One Year from Discovery: \\\\\\\\\\\\\\\\ 

Applicable Deadline (Earlier of Two Dates): \\\\\\\\\\\\\\\\ 

Days Remaining Until Deadline: \\\\\\\\\\\\\\\\ 

Worksheet 2: Statute of Limitations Extension Analysis (CCP Section 364(d)) 

Applicable Statute of Limitations Deadline: \\\\\\\\\\\\\\\\ 

Ninety Days Before Deadline: \\\\\\\\\\\\\\\\ 

If Notice Served Between [90 Days Before] and [Deadline]: YES / NO 

If Yes, Extended Deadline is 90 Days from Service of Notice: \\\\\\\\\\\\\\\\ 

Worksheet 3: Tolling Analysis for Minors 

Is Plaintiff a Minor (Under Age 18) at Time of Negligence? YES / NO 

If Yes, Is Plaintiff Under Age 6 at Time of Negligence? YES / NO 

If Under Age 6: 

Deadline is 3 Years from Date of Negligence OR Plaintiff's 8th Birthday, Whichever is Later 

Date Plaintiff Turns 8: \\\\\\\\\\\\\\\\ 

Three Years from Negligence: \\\\\\\\\\\\\\\\ 

Applicable Deadline (Later of Two Dates): \\\\\\\\\\\\\\\\ 

If Age 6 or Older at Time of Negligence: 

Deadline is 3 Years from Date of Negligence 

Three Years from Negligence: \\\\\\\\\\\\\\\\ 
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Worksheet 4: Foreign Object Tolling 

Was a Foreign Object (with No Therapeutic Purpose) Left in Plaintiff's Body? YES / NO 

If Yes, Statute of Limitations Does Not Begin Until Discovery of Foreign Object 

Date of Discovery of Foreign Object: \\\\\\\\\\\\\\\\ 

One Year from Discovery: \\\\\\\\\\\\\\\\ 

Applicable Deadline: \\\\\\\\\\\\\\\\ 
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